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General Resource and Self-Help Guide:

Individuals with Disabilities Education Improvement Act (IDEIA), Reauthorized 2004

About this Resource Guide
This resource guide is provided by the Florida Alliance for Assistive Services and Technology, Inc. (FAAST).  It was created to provide general resource and self-help information on the individualized education program (IEP) process and other applicable federal/state laws and regulations for students with disabilities, parents, family members, caregivers, guardians, advocates/ representatives and other interested parties.  This resource guide is not a substitute for legal advice.  

Within this resource guide you will find helpful suggestions, resources, and cite references to federal/state laws and regulations applicable to education, and informational websites that may be useful in preparing for the special education process.  This resource guide is intended to promote collaboration with school district officials and to provide resource information as the IEP negotiation process can be challenging.    

About FAAST
FAAST, under Florida Statute §413.407, became a not-for-profit 501(c)(3) organization on October 20, 1994.  FAAST has a well qualified diverse Board of Directors comprised of a majority of individuals with disabilities that use assistive technology or family members/guardians of individuals with disabilities.  The mission of FAAST is “to improve the quality of life for all Floridians with disabilities through advocacy and awareness activities that increase access to and acquisition of assistive services and technology.”  The provision of assistive services and technology can enable individuals with disabilities to realize independence and fully participate in society as productive tax-paying citizens.  FAAST also supports assistive technology demonstration centers where children and adults with disabilities in communities across the state receive individualized assistive technology instruction.  
FAAST has qualified staff dedicated to a broad array of services including but not limited to, state and regional device loan programs; device reutilization/recycling programs; a Telework and Alternative Finance Program; spinal cord injury resources; peer mentoring services; community reintegration assistance; assistive technology related information and referral; and assistive technology demonstrations, trainings and  community outreach.  We have produced fact sheets, policy briefs and resource guides on disability related matters; and have developed a user-friendly website featuring vendors who provide rehabilitation engineering, home modification, and assistive technology.  FAAST’s website hosts ATBay to enable individuals to buy, sell or trade technology and the website has an accessible housing database, information on our assistive technology device loan program, and many other services. For more information about FAAST and the services we provide, go to: www.faast.org or contact us at 1-888-788-9216, TDD 850-922-5951, 850-487-3278, and fax at 850-487-2805.
A Note about Terminology and Legal Citations
Because this guide is written for advocates, family members and parents of children with disabilities, and the subject matter of special education is complex to begin with, we have tried to make this resource guide as user-friendly as possible.  Please be advised that when you see this symbol (§), it means section.  We use the terms “school system,” “public school” and “school” to describe the entity responsible for providing special education to children with disabilities. Federal law uses the term “local educational agency” (LEA) and Florida law also uses the same term. When referring to charter schools the LEA must be a non-profit to be considered.    

We refer to the Individuals with Disabilities Education Improvement Act of 2004 as “IDEIA 2004” or as “the new law.” The 1997 special education law is called “IDEA 1997” or “the old law.”  H.R.1350:  Individuals with Disabilities Education Improvement Act of 2004 (Enrolled as Agreed to or Passed by Both House and Senate), SECTION 1. SHORT TITLE.  This Act may be cited as the `Individuals with Disabilities Education Improvement Act of 2004'.

The United States Code (U.S.C.) was created to codify United States federal law into an organized code, which is found under 50 separate titles and may be published every six years.  Website to look up United State Code is: http://www.gpoaccess.gov/uscode/index.html.

The Code of Federal Regulations (CFR) is a multi-volume set of documents that organizes the rules and regulations that are published within the Federal Register by departments and agencies of the Federal Government. The CFR is divided into 50 major headings, shown as Titles. Regulations are listed under the appropriate title by a system of CFR numbers.  For example, Title 34 CFR refers to the Code of Federal Regulations relating to Education; the specific regulation pertaining to a free appropriate public education (FAPE) under IDEIA is published as 34 CFR §300.101(c).  Each volume of the CFR may be updated and reprinted once each calendar year.  Website to look up Code of Federal Regulations is : http://www.gpoaccess.gov/cfr/retrieve.html.
Further, the Florida Administrative Code (FAC) is a compilation of the rules and regulations of Florida regulatory agencies.  The FAC is organized by titles, with each title number representing a department, commission, board or other state agency.  Website address is:  https://www.flrules.org/Default.asp.  The most up-to-date comprehensive websites with links to Florida Statutes, State Laws and Federal Regulations concerning special education can be found on the Florida Department of Education website under the category “Florida Statutes, State Laws and Federal Regulations:”  http://www.fldoe.org/ese/pdf/1b-stats.pdf.  
I. INTRODUCTION
Before 1975, public schools did not always serve children with disabilities, or were not able to address the reasonable accommodation needs of children with disabilities who were enrolled in school. Since then, Congress has passed a series of laws to help create a level playing field for equal access to an education for children with disabilities culminating in the passage of the Individuals with Disabilities Education Improvement Act of 2004. Purposes and definitions of IDEIA 2004 are well explained here:  http://www.nichcy.org/InformationResources/Documents/NICHCY%20PUBS/QA1.pdf
 In the 2004 law, Congress found that over 30 years of research demonstrated that “education of children with disabilities can be made more effective by having high expectations for such children and ensuring their access to the general education curriculum in the regular classroom to the maximum extent possible.” Special education laws ensure that all children with disabilities are provided a free appropriate public education (FAPE) that “emphasizes special education and related services designed to meet their unique needs and prepare them for further education, employment and independent living.”
Although this general resource and self-help guide is not a substitute for legal advice, it is intended to help promote the understanding of federal and state special education laws, regulations, rules and procedures to help children with the opportunity to obtain the most appropriate special education services.  
II. FREQUENTLY ASKED QUESTIONS REGARDING SPECIAL EDUCATION PROGRAMS AND LAWS
1. What is special education? 

In general, “special education” means specially designed instruction, provided at no cost to the parents, to meet the unique needs of a child with a disability.  “Specially designed instruction” refers to adaptations in the content, methodology or delivery of instruction to ensure the child with a disability can access the general curriculum so the child can meet the educational standards that apply to all children.  Special education includes instruction provided in the classroom, in the home and in other settings, as well as instruction in physical education.  For more information, see: 
http://www.ed.gov/about/offices/list/osers/osep/index.html.
2.  What are related services? 

“Related services” are support services that are required to assist children with disabilities to benefit from special education.  Related services may include transportation, speech-language therapy, other types of therapies and some medical services.  IDEIA defines “related services” to mean “transportation, and such developmental, corrective and other supportive services (including speech-language pathology and audiology services, interpreting services, psychological services, physical and occupational therapy, recreation, including therapeutic recreation, social work services, school nurse services designed to enable a child with a disability to receive a free appropriate public education as described in the individualized education program of the child, counseling services, including rehabilitation counseling, orientation and mobility services, and medical services, except that such medical services shall be for diagnostic and evaluation purposes only) as may be required to assist a child with a disability to benefit from special education, and includes the early identification and assessment of disabling conditions in children. The term does not include a medical device that is surgically implanted or the replacement of such device.”
3. What are the key federal and state laws governing special education for children? 

The most important laws relating to the education of children with disabilities are: 

a.  The federal “Individuals with Disabilities Education Improvement Act of 2004” (“IDEIA 2004”). This law provides most of the key protections for children with disabilities. IDEIA 2004 was enacted as HR 1350, Public Law 108-446 (108th Congress) and is codified at 20 U.S.C. §1400, et. seq.  A more user-friendly site is at http://IDEIA.ed.gov/.  

b.  The U.S. Department of Education has issued administrative regulations providing more specific guidance about special education law. Those regulations can be found in the Code of Federal Regulations, 34 CFR Part 300.  

c.  Section 504 of the federal Rehabilitation Act of 1973, as amended, prohibits any agency that receives federal funds (which includes all public schools) from discriminating on the basis of disability. 29 U.S.C. §794. Section 504 provides legal protections for children who have disabilities who require reasonable accommodations but who do not meet IDEIA 2004’s eligibility requirements for special education. The U.S. Department of Education has issued regulations on Section 504 as applied to public schools, which are found at 34 C.F.R. Part 104. 
The U.S. Department of Education, Office for Civil Rights also offers helpful information on the rights of children with disabilities to receive reasonable accommodations in the school system.  
This guidance is entitled ‘Protecting Students With Disabilities: Frequently Asked Questions About Section 504 and the Education of Children with Disabilities’ found at http://www.ed.gov/about/offices/list/ocr/504faq.html.  


d.  The Federal Family Educational Rights and Privacy Act (20 U.S.C. §1232g, et. seq.) and the regulations issued by the U.S. Department of Education (34 C.F.R. Part 99) govern the privacy of educational records and provide parents with rights to review their children’s records. This federal law is commonly referred to as “FERPA.”  An excellent resource explaining FERPA can be found at http://sss.usf.edu/resources/format/taps/2009/2009_103.pdf.  

e. Key Florida state law provisions on special education are found at Florida Revised Statutes, Title XLVIII K-20 education Code Ch. 1000-1013 but other education laws also impact children with disabilities. See http://www.leg.state.fl.us/Statutes/index.cfm or http://www.fldoe.org/ese/pdf/1b-stats.pdf.  

f.  The Florida State Board of Education is responsible for enacting rules relating to state laws on education, including special education found at www.fldoe.org.  This is a comprehensive website that has a wide number of resources available.  Spend time looking through all the information here when you have more time. This site is kept up-to-date with all information, contact names, laws and regulations.
4. What agencies are responsible for overseeing how school officials are to implement special education laws? 

The Florida Department of Education is responsible for ensuring that Florida public schools comply with federal and state special education laws (www.fldoe.org).  The Exceptional Student Services Division within the Florida Department of Education supports school districts and others to provide exceptional student education programs for students ages 3-21 who have disabilities (http://www.fldoe.org/ese/ese-home.asp).    The Florida Department of Education provides a complaint process and other types of dispute resolution options for parents who disagree with schools about appropriate services for children with disabilities (http://www.fldoe.org/ese/resolution.asp).  
At the federal level, the U.S. Department of Education, Office of Special Education and Rehabilitative Services oversee how States are complying with IDEIA 2004. This agency does not provide a complaint process for special education disputes since that is handled at the state level, but it is in charge of revising the federal regulations governing IDEIA 2004. Their website is www.ed.gov/about/offices/list/osers.

The federal agency responsible for enforcing Section 504 of the Rehabilitation Act in schools is the Office for Civil Rights within the U.S. Department of Education (www.ed.gov/about/offices/list/ocr).  That office receives and investigates complaints of disability discrimination under Section 504. 

The Bureau of Indian Affairs, which is part of the U.S. Department of Interior, funds and oversees elementary and secondary schools located on or near Indian reservations in Florida. The Bureau of Indian Affairs is responsible for overseeing special education provided in its school system. For further information, contact the U.S. Department of Interior (www.doi.gov).  
5. What special education programs and services are available for children of different ages?
The Florida Early Intervention Program, which is part of the Florida Department of Education (FLDOE), coordinates services to infants and toddlers with disabilities.  An “infant or toddler with a disability” means a child birth through 2 years who needs early intervention services because the child is experiencing developmental delays (in an area such as cognitive or communication development) or has a diagnosed physical or mental condition that has a high probability of developmental delay.

Preschool children with disabilities – children ages 3 through 5 - have the same right to a free appropriate public education as children in kindergarten through high school.    Public schools must evaluate the child to determine eligibility for special education and develop and implement an individualized education program (IEP) in light of the child’s individualized needs.

Early intervention services are designed to address the particular area(s) of developmental delay.  Services may include but are not limited to occupational, physical or speech therapy, psychological services, audiology, vision services, or home visits, depending on the needs of the child and family.  Services are delivered in accordance with an “Individualized Family Service Plan,” which is similar to an IEP, in that it is developed with input from parents and designed to meet the child’s individual needs. 

The Florida Department of Education is the lead state agency that oversees and coordinates early intervention services (http://www.fldoe.org/earlyLearning/).   
Once a child reaches school age (ages 5 through 21), officials with the public school are to collaborate with parents to develop an “Individualized Education Program” (IEP) for the student.  The IEP describes the special education and related services the public school will provide to meet the child’s unique needs. Federal and state law also provide a set of procedures that allow parents to obtain information about their child’s education and provide ways for parents to resolve special education disputes with the school system. School age students with disabilities are entitled to receive special education and related services until they graduate from high school with a “regular” diploma, or reach their 22nd birthday, whichever happens first. 
III. FREQUENTLY ASKED QUESTIONS REGARDING ELIGIBILITY FOR PROGRAMS AND SERVICES
1. How do I find out if my child is eligible or qualifies for special education programs and services?
Before your child can receive special education or related services, the first step is to establish that your child is eligible for the services. Public schools are required to conduct a “full and individual initial evaluation” before providing special education to a child with a disability.  The purpose of an initial evaluation is to (1) determine if the child is a “child with a disability” who is entitled to receive special education services, and (2) to determine the educational needs of the child.  A parent of a child may request an evaluation to determine if the child is eligible for special education.  The evaluation may be paid for by school officials. The initial evaluations are important because they establish eligibility for services and provide the foundation for building the education program that will best meet the child’s needs.  Once a child is determined to be eligible for special education, the next step is for the parents and school personnel to develop an Individualized Education Program (IEP). The IEP specifies what special education services the public school will provide to ensure the child with a disability receives a free appropriate public education found at 34 CFR § 300.301 and 6A-6.0331, Florida Administrative Code (FAC).  A good background publication answering a wide range of parent questions can be found at the National Dissemination Center for Children with Disabilities written in cooperation with the Office of Special Education Programs, U.S. Department of Education found at:   http://www.nichcy.org/InformationResources/Documents/NICHCY%20PUBS/lg1.pdf.  
2. How do I request an initial evaluation of my child? 

Ask your local school officials to complete an initial evaluation of your child to determine if your child is eligible for special education services under IDEIA 2004 and/or Section 504 of the Rehabilitation Act of 1973, as amended.  We highly recommend that you put your request in writing, date the letter, and keep a copy for yourself. Your letter should be sent to the Director of Special Education for the school district. School officials will then contact you to obtain your consent for the evaluation and to make the necessary arrangements.  A listing of all Florida school districts and contacts can be found at:   http://sss.usf.edu/floridamap/index.html or http://www.fldoe.org/ese/dir-home.asp.
3. How long does the initial evaluation process take? 

IDEIA 2004 requires the school system to complete an evaluation within 60 days of receiving parental consent for the evaluation, or within the time frame set forth in state law.  The Florida administrative rule on initial evaluations requires school officials to complete the evaluation “as soon as possible” but not to exceed 60 calendar days. If you are interested in moving the process forward as quickly as possible, we recommend that your initial letter requesting an evaluation includes language such as: “This letter constitutes my consent to the evaluation.” This means that the 60 day period in which the school officials must complete the evaluation starts on the day it receives your written consent.  If school officials refuse to conduct the evaluation, school officials must provide parents with written notice found at 34 CFR § 300.300. See also, http://www.copaa.org/pdf/State_Eval_Time%E2%80%A6nes_Updated.pdf.    
4. What does the evaluation have to show in order to establish that my child is a “child with a disability” as defined by IDEIA 2004?
IDEIA 2004 and Florida law define a “child with a disability” as a child who needs special education and related services because the child has a disability that falls into one of the disability categories recognized in the law.  See Attachment #1 for specific definitions disabilities by category:    

· Autism 

· Deafness 

· Deaf-blindness 

· Developmental delay 

· Emotional disturbance 

· Hearing impairment 

· Mental retardation 

· Multiple disabilities 

· Orthopedic impairment 

· Other health impairment  *  
· Specific learning disability 

· Speech or language impairment 

· Traumatic brain injury 
· Visual impairment, including blindness
* The definition of other health impairment found within 34 CFR § 300.8(c)(9)(i) has been changed to add “Tourette Syndrome” to the list of chronic or acute health problems.
A child with a disability means a child evaluated in accordance within 34 CFR § 300.304 through § 300.311 and who, by reason thereof, needs special education and related services.
Please note that there may be a difference between a child’s diagnosis and a child’s disability category. For instance, although there is no disability category for Down syndrome, a child diagnosed with Down syndrome may qualify for special education by meeting the criteria for “Mental Retardation.” 
Please note that 34 CFR § 300.8(b) (children aged three through nine experiencing developmental delays) is changed to clarify the term “developmental delay” subject to the conditions described in 34 CFR § 300.111(b).
For more information on your child’s evaluation, see:  http://www.nichcy.org/InformationResources/Documents/NICHCY%20PUBS/bp1.pdf
5. Do all children with severely limited academic skills qualify for special education under IDEIA 2004? 
No. Children qualify for special education only if they need specialized instruction because of a listed disability. Children with limited academic skills do not qualify for special education if their circumstances are caused by environmental, cultural or economic disadvantage.  Similarly, if a child’s learning problems are the result of poor reading or math instruction, or because the child comes from a home in which English is not the primary language, that child may not be eligible for special education.  Categories of Disability are further explained at:  http://www.nichcy.org/InformationResources/Documents/NICHCY%20PUBS/gr3.pdf
6. Does Section 504 of the Rehabilitation Act, as amended, offer legal protections beyond those provided by IDEIA 2004? 

Yes. In addition to providing children with disabilities the right to special education as IDEIA 2004 does, Section 504 also prohibits discrimination on the basis of disability. Under Section 504, public schools may not exclude children with disabilities from programs or activities or otherwise treat children with disabilities different from other students because of their disabilities.  For instance, Section 504 would prohibit a school from locating a classroom for children with a developmental disability at a facility that is substandard compared to classrooms used for typical children. 

7. Are the eligibility requirements for IDEIA 2004 and Section 504 of the Rehabilitation Act of 1973, as amended, the same? 

No. Both laws provide rights to “children with disabilities” but the two laws define “child with a disability” differently. Under IDEIA 2004, a “child with a disability” must have one of the listed types of impairments and also need special education because of the impairment.  Under Section 504, a “child with a disability” must have a substantial physical or mental impairment in one or more major life activities.
All children who meet IDEIA 2004 definition of a “child with disability” are protected under Section 504, which means they are not only entitled to special education but also protected against discrimination on the basis of disability. Some children, however, will not meet the IDEIA 2004 definition of a “child with a disability” but will be considered a “child with a disability” as defined by Section 504. For example, a child with diabetes may be limited in some life activities but may not need specialized education instruction because of the disability. 

8. What rights do children have if they are a “child with a disability” as defined by Section 504 of the Rehabilitation Act of 1973, as amended, but are not eligible for special education under IDEIA 2004? 

"No otherwise qualified individual with a disability in the United States... shall, solely by reason of her or his disability, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any program or activity receiving Federal financial assistance."  Section 504, 29 U.S.C.§794.  

A free appropriate public education (FAPE) under Section 504 consists of the provision of regular or special education and a myriad of related aids and services designed to meet the individualized reasonable accommodation needs of a student with a disability.

Section 504 of the Rehabilitation Act and The Americans with Disabilities Act specifies that no one with a disability can be excluded from participating in federally funded programs or activities, including elementary, secondary or post secondary schooling.  Disability in this context refers to a “physical or mental impairment which substantially limits one or more major life activity.” This can include physical impairments, illnesses or injuries; communicable diseases; chronic conditions like asthma, allergies and diabetes; and learning problems.  A 504 Plan spells out the modifications and accommodations that will be needed for these students to have an opportunity to perform at the same level as their peers. Some examples of a Section 504 Plan are wheelchair ramps, blood sugar monitoring, an extra set of textbooks, peanut-free lunch environment, home instruction or a tape recorder or a keyboard for taking notes. 28 CFR § 35.104
See Attachment #2 - Comparison Chart of IDEIA and Section 504.  
9. What are my options if school officials have completed an initial evaluation of my child and they decided that my child is not eligible for special education under IDEIA 2004?    
If school officials determined that your child is not eligible for special education, school officials must provide you with “written notice.” This notice should explain why school officials determined your child was not eligible for special education and what actions you can take if you disagree.  Most commonly, parents challenging school officials’ decisions about special education eligibility obtain an Independent Educational Evaluation (a second option by a neutral evaluator, which may be paid for by school officials), or you may request a due process hearing. 

If your child is not eligible for special education, you should ask if school officials have considered whether your child is eligible for services under Section 504.  If your child meets the Section 504 definition of a child with a disability, school officials will be required to provide appropriate services so that your child has an equal opportunity to learn with reasonable accommodations.  Even if your child is not eligible for special education or protection under Section 504, you should discuss any concerns you have about your child’s learning with school staff.  Although federal law may not require schools to offer specialized services to students who do not have disabilities, your child’s school district may offer programs that address your child’s educational needs.  As a parent, you can always request a meeting with your child’s teacher or other school personnel to discuss what steps can be taken to improve your child’s academic performance.
To further understand parents’ rights in this process, see questions and answers for parents found at:  http://www.nichcy.org/InformationResources/Documents/NICHCY%20PUBS/QA2.pdf.  
10. What is the next step if the initial evaluation has confirmed that my child is eligible for special education?   
The next step is to meet with the appropriate school personnel and develop an IEP.  As a practical matter, school officials may hold the meeting to determine eligibility and the child’s first IEP meeting at the same time. If the initial eligibility meeting is held at the same time as the IEP meeting, you will know that in advance.  If eligibility is the only issue at the meeting, and your child is found eligible under IDEIA 2004, then school officials must hold an IEP meeting within 30 days of the date your child was determined to be eligible for special education.  See:  34 CFR § 300.320(a).   
An excellent resource written by parents for parents regarding the IEP step-by-step process can be found at:

http://www.nichcy.org/InformationResources/Documents/NICHCY%20PUBS/pa12.pdf.  
11. How often can or will my child be re-evaluated as an eligible child with a
disability for special education?    

After a child has been evaluated and found eligible for special education, the child must be re-evaluated at least once every 3 years (unless the parent and school officials both agree that a re-evaluation is not necessary):  
Re-evaluations can occur if:  

· The child’s parent or teacher requests a re-evaluation, or 

· School officials believe a re-evaluation is warranted because of changes in the child’s academic achievement or functional performance.  
A re-evaluation can be requested before school officials are able to determine that a child is no longer eligible for special education services under IDEIA 2004 (with some exceptions).  See 34 CFR §300.303.  More information can be found at: http://www.ed.gov/policy/speced/guid/idea/letters/revpolicy/tpevlrvl.html
12. Why do school officials have an obligation to identify and evaluate children with disabilities?
School officials also have the ability to request an initial evaluation of a child to determine if the child is a “child with a disability” entitled to special education. This is part of school district officials’ general duty – referred to as “Child Find” – to locate, identify and evaluate children with disabilities within the geographic boundaries of the school district.   The State of Florida must ultimately guarantee that children with disabilities in the state are identified and evaluated, and that a practical method is developed to determine which children are receiving needed special education and related services.  
In Florida, the main requirements relating to locating, identifying, and evaluating children with disabilities are found in the administrative rules adopted by the Florida State Board of Education.  Public schools must generally (1) inform the public about their policies for evaluating children with disabilities and providing special education, and (2) identify (or “screen”) children that are enrolled in school to determine whether they may need special education.  See Florida Statutes and State Board of Education Rules found at:  http://www.fldoe.org/ese/pdf/1b-stats.pdf.  
13. Now that my child is qualified for Special Education what services can I expect?
When Congress reauthorized IDEIA 2004, they made significant changes to Individualized Education Programs (IEPs) in several areas, including:
· content of IEP
· IEP meeting attendance
· IEPs by agreement
· review and revision of IEPs
· transition
· alternate means of participating in meetings 
The term individualized education program (IEP) means a written statement for each child with a disability that is developed, reviewed, and revised in a meeting in accordance with 34 CFR §300.320 through § 300.324.  

The IEP must include a statement of the child's present level of academic achievement and functional performance.  The IEP should have a statement of measurable annual goals, including academic and functional goals.  These goals should specify the child’s needs resulting from a disability or disabilities, and the IEP should specify services to be provided to enable the child to make progress in the general education curriculum.  

The IEP should contain a description of how the child's progress toward meeting the annual goals described in 34 CFR §300.320(a)(2) will be measured; and when periodic reports on the progress the child is making toward meeting the annual goals will be produced, such as quarterly reports consistent with report cards.  The IEP should include a statement of the special education and related services and supplementary aids and services to be provided.  The IEP should include needed reasonable accommodations necessary for the child to participate in their IEP and to measure the academic achievement and functional performance of the child on state and district wide high-stakes tests/assessment tests consistent with Section 612(a)(16) of IDEIA 2004.  If the IEP Team determines that the child must take an alternate assessment instead of a particular regular state or district-wide assessment of student achievement, a statement of why the child cannot participate in the regular assessment and why the particular alternate assessment selected is appropriate for the child must be provided.  
See 34 CFR § 300.320(a) and 20 U.S.C.1414(d)(1)(A)(i).  For more information, go to: http://www.fldoe.org/asp/altassessment.asp.  

14. How do I prepare for an IEP meeting?

It is best to prepare for this important meeting by making notes on the points you want to make, what you want to say, and services you want to achieve for your child to equally participate in their education.   You should always prepare by doing your homework/research.  It can be helpful to talk with other parents who have children in special education or to disability organizations that specialize in special education, or talking to organized parent groups.  There are also many internet resources such as internet bulletin boards or e-mail groups that are supportive.    
It is also helpful going into an IEP meeting knowing what you want to achieve.  As an equal IEP team member you will want to make your points heard but always listen to and consider the opinions of other members of the IEP team as you may need to consider reasonable compromises to achieve IEP goals.    
Keep in mind, as a parent you have your child’s best interests to consider along with their abilities and capabilities.   There is an essay that may help you prepare for a successful IEP meeting, entitled ‘Play Hearts, Not Poker’ by Jennifer L. Bollero, Esq., which discusses advocacy versus parenting and learning about rules and strategies to help you prepare for an upcoming IEP meeting.  For more information, go to:   
http://www.harborhouselaw.com/articles/hearts.bollero.htm
15. Are public schools required to provide transportation as a related service to every child with a disability receiving special education? 

It depends on the child’s circumstances.  A child with a disability may not benefit from special education if the child cannot get to school in the first place. To determine whether transportation should be provided as a related service, the IEP team considers whether the child’s disability prevents the child from using the same transportation provided to non-disabled children, or from getting to school in the same manner as non-disabled children. If, for example, a child with a developmental disability could not safely find the school bus or wait for it, transportation should be provided as a related service for the child.  Transportation and such developmental, corrective, and other supportive services as are required to assist a child with a disability to benefit from special education, see 20 U.S.C. 1401(26).  

16. What is “assistive technology” and how is this incorporated into the IEP? 

The Assistive Technology Act of 2004 defines assistive technology as “technology designed to be utilized in an assistive technology device or assistive technology service.”  The assistive technology device means “any item, piece of equipment, or product system, whether acquired commercially, modified, or customized, that is used to increase, maintain, or improve functional capabilities of individuals with disabilities.”  
 The term assistive technology service means “any service that directly assists an individual with a disability in the selection, acquisition, or use of an assistive technology device.”   For more information regarding the Assistive Technology Act of 2004, go to: http://www.rehabnetwork.org/assistive_tech_Act/atact04_pass_senate.htm.  

“Assistive technology” may be equipment or other technological devices that improve a child’s ability to participate in their educational program and to better function using reasonable accommodations, such as assistive technology and related services.  An assistive technology device is "any item, piece of equipment, or product system, whether acquired commercially off the shelf, modified, or customized, that is used to increase, maintain, or improve functional capabilities of individuals with disabilities.”  IDEIA 2004 clarifies this by not including assistive technology when it is a medical device that is surgically implanted, or the replacement of such a device, see 34 CFR § 300.5.  Assistive technology examples can be a computer with software that allows a child to press a picture button and hear a word or a sound that may assist a child with autism to communicate with others. “Assistive technology services” may include training provided by school officials to the child and/or the child’s family so they can learn how to operate the technology. 

Depending on the child’s needs, assistive technology and assistive technology services may be considered part of the child’s “special education” or a “related service” or both. IEP teams must consider whether a child with a disability needs assistive technology or services to receive an appropriate education.  If so, public school officials must provide assistive technology assessments, assistive technology, and assistive technology services for children with disabilities.  Each year, the IEP team should assess whether a child with a disability needs assistive technology as new technologies may emerge that may assist in meeting IEP goals to help the IEP team achieve a free appropriate public education (FAPE) for the child who requires reasonable accommodations and equal access to an education.    
An assistive technology service is defined by IDEIA 2004, found at 34 CFR §300.6, as "any service that directly assists a child with a disability in the selection, acquisition, or use of an assistive technology device," and includes:    

a. The evaluation of the needs of a child with a disability, including a functional evaluation of the child in the child's customary environment;
b. Purchasing, leasing, or otherwise providing for the acquisition of assistive technology devices by children with disabilities; 

c. Selecting, designing, fitting, customizing, adapting, applying, maintaining, repairing, or replacing assistive technology devices;
d. Coordinating and using other therapies, interventions, or services with assistive technology devices, such as those associated with existing education and rehabilitation plans and programs;
e. Training or technical assistance for a child with a disability or, if appropriate, that child's family; and
f. Training or technical assistance for professionals (including individuals providing education or rehabilitation services), employers, or other individuals who provide services to, employ, or are otherwise substantially involved in the major life functions of that child.    
AT Follows the Student under Chapter 1003 (Public K-12 Education), Section 575, Florida Statutes:  
Accessibility, utilization, and coordination of appropriate assistive technology devices and services are essential as a young person with disabilities moves from early intervention to preschool, from preschool to school, from one school to another, and from school to employment or independent living. To ensure that an assistive technology device issued to a young person as part of his or her individualized family support plan, individual support plan, or an individual education plan remains with the individual through such transitions, the following agencies shall enter into interagency agreements, as appropriate, to ensure the transaction of assistive technology devices:  
(1) The Florida Infants and Toddlers Early Intervention Program in the Division of Children's Medical Services of the Department of Health;
(2) The Division of Blind Services, the Bureau of Exceptional Education and Student Services, and the Division of Vocational Rehabilitation of the Department of Education; and 
(3) The Voluntary Prekindergarten Education Program administered by the Department of Education and the Agency for Workforce Innovation.
Interagency agreements entered into pursuant to this section shall provide a framework for ensuring that young persons with disabilities and their families, educators, and employers are informed about the utilization and coordination of assistive technology devices and services that may assist in meeting transition needs, and shall establish a mechanism by which a young person or his or her parent may request that an assistive technology device remain with the young person as he or she moves through the continuum from home to school to post-school.
To view this important statute, go to:  http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=Ch1003/SEC575.HTM&Title=->2007->Ch1003->Section%20575#1003.575
The Florida Diagnostic and Learning Resources System (FDLRS) offers a Technology State Loan Library (TSLL).  This is a specialized center funded by the State of Florida, Department of Education, Bureau of Instructional Support and Community Services under the Individuals with Disabilities Education Improvement Act of 2004, Part B and state general revenue funds.  For more information, go to: http://www.fdlrs-tsll.scps.k12.fl.us/.  

FDLRS also provides diagnostic and instructional support services to district exceptional student education programs and families of students with exceptionalities statewide. FDLRS supports the State education goals of high student achievement, safe schools, and high performing workforce. FDLRS activities reflect these goals and demonstrate outcomes toward accomplishing them. Funding is provided through federal and state dollars through the Bureau of Exceptional Education & Student Services (BEESS).  For more information, go to:  http://www.paec.org/fdlrsweb.  
17. What should be addressed within an IEP to ensure that your child is in the least restrictive environment with disabled and non-disabled children? 

Framers of IDEIA 2004 expect that children with disabilities will be educated in the “least restrictive environment”/the regular classroom with children of their own age and at the same school they would attend if they were not disabled.  Separate classes or removal from the regular classroom should occur only when the nature or severity of the disability of a child is such that education in regular classes with the use of supplementary aids and services cannot be achieved satisfactorily.  

The Individuals with Disabilities Education  Improvement Act, 2004, requires “…(1) that to the maximum extent appropriate, children with disabilities, including children in public or private institutions or other care facilities, are educated with children who are non-disabled; and (2) that special classes, separate schooling or other removal of children with disabilities from the regular educational environment occurs only if the nature or severity of the disability is such that education in regular classes with the use of supplementary aids and services cannot be achieved satisfactorily.” See 20 U.S.C. 1412(a)(5), and its implementing regulation found at 34 CFR § 300.114(a).  
To ensure that children with disabilities are educated in the “least restrictive environment,” a child’s IEP must include an explanation of the extent, if any, to which the child will not participate with non-disabled children in the regular class and in extra-curricular and non-academic activities.  Even if a child with a disability cannot take academic classes like English and science with children their own age, the IEP team should consider whether the student can participate with other children in art, physical education, music or other similar activities.
18. Can a public school require a child with attention deficit disorder (or condition) to take medication while at school? 

No.  Under IDEIA 2004, public schools may not require children to obtain a prescription for medication as a condition of attending school, receiving an evaluation or receiving special education and related services. IDEIA 2004 prohibits local educational agencies  from mandating that students obtain a prescription for a substance covered by the Controlled Substances Act (see 21 U.S.C. § 801 et seq.) as a condition of attending school, receiving an evaluation or receiving special education and related services. However, IDEIA 2004 cautions that this prohibition should not be construed as prohibiting teachers and other school personnel from consulting or sharing classroom based observations with parents or guardians regarding a student's academic or functional performance, behavior in the classroom or school, or regarding the need for evaluation for special education and related services, found at: 
20 U.S.C. §1412(a)(25)(A) and 34 CFR § 300.174.  

19. Are IEPs developed for children with disabilities attending private schools? 

No.  School officials may develop a service plan to decide what services will be provided for a child with a disability attending private school.   A service plan is a document that describes the services the local education agency will provide a student that is placed in a private school.  This is not an IEP, but it must be developed consistent with IEP procedures, including those requiring parent participation.  No parentally-placed private school child with a disability has an individual right to receive some or all of the special education and related services that the child would receive if enrolled in a public school, found at 34 CFR § 300.137 and 20 U.S.C. 1412(a)(10)(A). 
20. What happens if a child with a disability transfers from one public school to another within Florida or out of state? 
When a child with a disability transfers from one school district to another or to a charter school, school officials with the new school should initially provide comparable services as required by the child’s old IEP.  School officials can then either adopt the old IEP or conduct a new evaluation to determine eligibility for a new IEP.  In any case, school officials must ensure that the IEP process is followed and that the child is provided with a free appropriate public education (FAPE) at all times, found at 20 U.S.C. 1414(d)(2)(C)(i) and 34 CFR § 300.323(e).  
If a child transfers from out of state to Florida, officials within the new school district must take reasonable steps to promptly obtain the child’s records, including the IEP and supporting documents and any other records relating to the provision of special education or related services for the child, from the previous out of state school district.  The out of state school district in which the child was enrolled must take reasonable steps to promptly respond to the request from the Florida school district, found at 
20 U.S.C. § 1414(d)(2)(C)(ii) and 34 CFR §300.323(g).  
21. What are assessments, accommodations, modifications and alternate achievement standards? 

Children with disabilities are expected to participate in statewide tests given each year, so parents need to understand the terminology used. 
When school staff talks about accommodations and modifications for your child are you confused? What do these terms mean in a classroom? Has an alternate assessment been recommended for your child on a state or district-wide test? What do you need to know when it comes to standardized tests used to make important decisions about your child?
“Assessment” is the term for a standardized test, like the Florida Comprehensive Assessment Test (FCAT).  An assessment may be given to all students in the State, or may be given by school district officials to all students in the school district to help determine how students are performing.  
An “accommodation” is changing something about how the test is given so the test measures what the student knows and not the effects of the student’s disability. 
“Accommodations” provide different ways for children to take in information or communicate their knowledge back to you. The changes basically don't alter or lower the standards or expectations for a subject or test. Through the child's Individualized Education Program (IEP) or 504 Plan, classroom accommodations may be formally developed. In addition, some general education teachers agree informally to make accommodations for children in their classes.  Accommodations are adjustments to make sure the child has equal access to curriculum and a way to be successful. Accommodations to be used for classroom instruction and testing are generally defined in a student's IEP. When using accommodations, children are expected to meet the same standards as every other child. For example: children can learn the same material as others in the class but in a different way. A child with delayed reading skills can participate in class discussions about a novel if he or she listened to the audio tape version of the book. Accommodations also offer a way for children to demonstrate what they've learned. For example: A child with poor writing and spelling skills may use assistive technology - a tape recorder or word processor - rather than struggle with pencil and paper to do her report about a famous person in history.

“Modifications” on the other hand, mean that the curriculum and/or instruction has changed quite a bit. When modifications are made, children with disabilities are not expected to master the same academic content as others in the classroom.

A child who can't learn the 20-word spelling list every week may learn only 10 words. This results in different standards for mastery - half the number of words as children without a disability learn weekly.

A fifth-grade child with a severe math disability who isn't ready to learn fractions and decimals may still be working on addition and subtraction. This means that his or her instructional level has changed significantly --not fifth-grade instruction--from that of other students in his classroom. So, grades do not necessarily tell parents the full story; it's important to find out whether your child is achieving these grades in the standard curriculum for his or her grade level, or in a modified curriculum.

In general, any accommodations listed on the IEP must be delivered consistently, that is, at all times and under all types of circumstances. However, a child’s IEP should differentiate between accommodations for instruction and accommodations for assessment, and parents should understand the different consequences of each for their child.

If a child's IEP team determines that the child can't participate in the regular state or district assessment (even with appropriate accommodations), and therefore will participate by taking an “alternate assessment,” the IEP team must develop a written statement of why the child cannot participate in the regular assessment, and why the team has determined that a particular alternate assessment is appropriate for the child. If your child is receiving special education services you should be aware of the important consequences of the child taking an assessment other than the regular assessment that all children take.
Complete updated information regarding alternate assessments can be found at the Florida Department of Education Alternate Assessment website:  http://www.fldoe.org/asp/altassessment.asp.

22. What is the Enhanced New Needed Opportunity for Better Life and Education for Students with Disabilities (ENNOBLES) Act (HB 1739) (1003.43(11)(b), Florida Statutes)?   

The ENNOBLES Act offers the possibility of a waiver for certain 12th grade students with disabilities to have the FCAT requirement waived under special circumstances for the purpose of receiving a standard high school diploma.

The ENNOBLES Act is a bill passed by the 2003 Florida State Legislature for the purpose of providing students with disabilities increased access to postsecondary education and meaningful careers.  
To be considered for a waiver from FCAT graduation requirement, the student must:   

· Be identified as a student with a disability as defined in section 1007.02 of Florida Statutes;
· Have participated in remediation activities/courses in reading and/or math;   

· Have an Individual Education Plan (IEP);   
· Have taken the Grade 10 FCAT at least twice (for example, once in 10th grade and once in the 11th grade) with appropriate accommodations (accommodations are changes to the way students are taught or tested that do not change the expectations of learning);
· Have met the State’s 24 credits of course work requirement;  

· Have acquired a 2.0 cumulative grade-point average (GPA) requirement for graduation with a standard diploma; and
· Have accrued 40 service hours.  
For more information, go to:   http://www.fldoe.org/ese/fcat/fcatwaiv.pdf  and
http://www.monarchknights.com/guidance/ENNOBLESACT.pdf.  

23. What are transition services? 
Effective transition services play a critical role in allowing students with disabilities to achieve their post-school goals for employment, continued education and community living.  It is essential that students receive assistive technology assessments to determine what assistive technology resources would best enable the student to achieve their goals as independently as possible.  The IEP should clearly state all interagency responsibilities for the provision of transition services.   This compels the Florida Department of Education and the Division of Vocational Rehabilitation to focus on interagency cooperation to help ensure the coordination of transition services.   
The definition of transition services is defined in IDEIA, as amended at 20 U.S.C. § 1401(34). 
(34) Transition services

The term “transition services” means a coordinated set of activities for a child with a disability that--

            (A) is designed to be within a results-oriented process, that is focused on improving the academic and functional achievement of the child with a disability to facilitate the child's movement from school to post-school activities, including post-secondary education, vocational education, integrated employment (including supported employment), continuing and adult education, adult services, independent living, or community participation;

            (B) is based on the individual child's needs, taking into account the child's strengths, preferences, and interests; and 


(C) includes instruction, related services, community experiences, the development of employment and other post-school adult living objectives, and, when appropriate, acquisition of daily living skills and functional vocational evaluation.

Found at:  http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=browse_usc&docid=Cite:+20USC1401
Transition services is defined in the Rehabilitation Act of 1973, as amended at 29 U.S.C. § 705(37).
(37) Transition services
The term ``transition services'' means a coordinated set of activities for a student, designed within an outcome-oriented process, that promotes movement from school to post school activities, including postsecondary education, vocational training, integrated employment (including supported employment), continuing and adult education, adult services, independent living, or community participation. The coordinated set of activities shall be based upon the individual student's needs, taking into account the student's preferences and interests, and shall include instruction, community experiences, the development of employment and other post school adult living objectives, and, when appropriate, acquisition of daily living skills and functional vocational evaluation.

Found at:  http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=browse_usc&docid=Cite:+29USC705
Transition services should be available to help students with disabilities age 16 and older.  However, the IEP may address special education type services if they are required to assist the child with a disability to benefit from special education through his or her transition period.
The term “transition services” means a coordinated set of activities for a child with a disability that: 

(1) Is designed to be within a results-oriented process, that is focused on improving the academic and functional achievement of the child with a disability to facilitate the child’s movement from school to post-school activities, including postsecondary education, vocational education, integrated employment (including supported employment); continuing and adult education, adult services, independent living, or community participation; 

(2) Is based on the individual child’s needs, taking into account the child’s strengths, preferences, and interests; and includes instruction, related services, community experiences, the development of employment and other post-school adult living objectives, and, if appropriate, acquisition of daily living skills and functional vocational evaluation, found at 20 U.S.C. § 1401(34) and 34 CFR § 300.43.  
See Attachment #3 - Parent letter from Stephanie Monroe, the assistant secretary for civil rights in the United States Department of Education.  

Other transition services resources can be found at:  

http://www.advocacycenter.org/
http://www.ed.gov/about/offices/list/osers/osep/index.html
http://www.familycafe.net/
http://www.fddc.org/
http://www.fndfl.org/
http://www.fldoe.org/
http://www.flse.net/
http://www.fyitransition.org/
http://www.law.fsu.edu/academic_programs/jd_program/cac/index.html
http://www.standadvocates.org/
http://www.thetransitioncenter.org/history.htm
http://tip.fmhi.usf.edu/
http://transfer.sdes.ucf.edu/default.asp
24. What are “procedural safeguards?”  

IDEIA 2004 includes procedures for ensuring that parents of children with disabilities have information they need to make decisions about their child’s education and procedures for resolving disputes with the school system. Depending on the circumstances, parents of children with disabilities have the right to: 
a. Receive written notice of their rights, 
b. Inspect their child’s educational records, 
c. Obtain an independent educational evaluation, 
d. Mediate the dispute with school district officials, 
e. File a State Complaint with the Florida Department of Education, 
f. Request a due process hearing, 
g. File a lawsuit, 
h. Obtain compensatory education for their child with a disability, 
i. Transfer their child to a private school, and seek reimbursement of tuition costs from their local school system, or 
j. Legal protections if their child is being disciplined for conduct that may be related to the child’s disability, found at 34 CFR § 300.512.  
In legal terms, these rights are called “procedural safeguards.”  The Florida Department of Education’s publications and resources re: procedural safeguards can be found at:  http://www.fldoe.org/ese/resolution.asp
See Attachment #4 - Procedural Safeguards.  
25. What if I disagree with the school system?  How do I resolve special education disputes?

Whenever a parent disagrees with school district officials’ evaluation of a child, the parent may request a second opinion at public expense. Although school officials may pay for the independent educational evaluation (“IEE”), it is conducted by someone who is not employed by the school system.

Mediation is another option where a neutral third party – the mediator – assists parents of a child with a disability and school personnel to resolve the issue in dispute. The mediator does not decide who is right or wrong, but helps the parties communicate with each other. 
A parent of a child with a disability or another interested person may file a complaint with the Florida Department of Education if they believe a public school has violated a special education law. The Florida Department of Education investigates the complaint, and within 60 days issues findings.  If the complaint is found to be justified, school officials may be directed to fix the problem and/or to provide compensatory special education services to the child.  
Parents may request a due process hearing if they believe school district officials have not offered an appropriate special education program for their child, or when the parents and school disagree on other issues such as whether a child is eligible for special education. The hearing itself is an administrative proceeding that is overseen by a hearing officer, who listens to witness testimony, reviews written documents and issues a written decision.  The proceeding is very much like a trial but without a jury. A due process hearing officer’s decision may be appealed to state or federal court. 

A full explanation of the above options and Florida’s due process can be found at: http://www.fldoe.org/ese/resolution.asp.

26. What is compensatory education?

Compensatory education is provided to make up for a public school’s failure to provide an appropriate education to a child with a disability.  For example, compensatory education is appropriate when there is a gap in services (i.e., no speech therapy was provided for three months because of a personnel shortage), or when no services were provided at all (i.e., a school’s failure to timely evaluate a child and develop an IEP denied a child special education services for one year). Compensatory education may also include reimbursing parents for expenses they incurred by paying for services that school district officials should have provided, found at 20 U.S.C. § 1415(i)(2)(C)(iii), “to grant such relief as the court deems appropriate.”
27. What are the rules regarding the confidentiality of educational records of students with disabilities? 

In general, IDEIA 2004 requires public schools to keep the educational records of students with disabilities confidential.  That means that the records may only be disclosed as specifically permitted by law, or with the parent’s consent. Schools must maintain a record of who has access to your child’s educational records.  If school officials submit reports or public information regarding students with disabilities, school official may not disclose “personally identifiable” information regarding specific students. 

The Family Educational Rights and Privacy Act (FERPA) (20 U.S.C. § 1232g; 34 CFR Part 99).  
IDEIA 2004 also incorporates another federal law that applies to the education records of all public school students - the Family Educational Rights and Privacy Act (“FERPA”).
The U.S. Department of Education maintains a complaint process for parents to use if they believe a school has violated the laws regarding education records. That process allows a parent to file a complaint with the Family Policy Compliance Office (a part of the U.S. Department of Education) within 180 days of the date of the alleged violation. 
Further information can be obtained from:

Family Policy Compliance Office

U.S. Department of Education 

400 Maryland Avenue, SW 

Washington, DC 20202-5901 

(202) 260-3887

www.ed.gov/policy/gen/guid/fpco/ferpa/index.html 
28. What if I need a lawyer or professional advocate to help me navigate the special education process?

You may choose to contact an attorney specializing in special education law.  For information on attorney referral, contact the Florida Bar at 1-800-342-8060, www.flabar.org.  You can also look up attorneys and their credentials through the Martindale Hubbell publication at http://www.martindale.com.  

Also, some legal aid offices handle special education cases.  To find the legal aid office closest to you, go to http://www.floridalegal.org.

You may also wish to contact the Advocacy Center for Persons with Disabilities, Inc, Florida’s Protection and Advocacy system appointed by Executive Order of the Governor.  The Advocacy Center is a not-for-profit Section 501(c)(3) organization that houses federally mandated programs to help protect the legal, human and civil rights of individuals with disabilities:    

Advocacy Center for Persons with Disabilities, Inc. 

1-800-342-0823
(850) 488-9071
Fax (850) 488-8640
www.advocacycenter.org
Also see “Special Ed Advocacy” and other articles at:   http://www.wrightslaw.com/info/advo.9rules.crabtree.htm
29. Where can I find other general resources?  

A large resource housed at the Florida Department of Education called the “Clearinghouse Information Center” provides access to over 6,000 additional types of resources for parents about exceptional student education, early intervention, parent and professional partnerships, and many other topics.  For more information, go to:   http://www.fldoe.org/ese/clerhome.asp
30. I don’t understand a lot of these educational and bureaucratic terms.  Where can I find definitions?
For a glossary of terms used in the education process, go to:
 http://www.cpt.fsu.edu/ese/glossary.html.

See also Attachment #5 - Glossary of Terms.    
ATTACHMENT #1

DEFINITIONS OF 13 DISABILITY CATEGORIES UNDER IDEIA as found at 34 CFR 300.7
(c) Definitions of disability terms. The terms used in this definition are defined as

follows:

(1) (i) Autism means a developmental disability significantly affecting verbal and

nonverbal communication and social interaction, generally evident before age 3,

that adversely affects a child's educational performance. Other characteristics

often associated with autism are engagement in repetitive activities and

stereotyped movements, resistance to environmental change or change in daily

routines, and unusual responses to sensory experiences. The term does not apply

if a child's educational performance is adversely affected primarily because the

child has an emotional disturbance, as defined in paragraph (b)(4) of this section.

(ii) A child who manifests the characteristics of "autism" after age 3 could be

diagnosed as having "autism" if the criteria in paragraph (c)(1)(i) of this section

are satisfied.

(2) Deaf-blindness means concomitant hearing and visual impairments, the

combination of which causes such severe communication and other

developmental and educational needs that they cannot be accommodated in

special education programs solely for children with deafness or children with

blindness.

(3) Deafness means a hearing impairment that is so severe that the child is

impaired in processing linguistic information through hearing, with or without

amplification, that adversely affects a child's educational performance.

(4) Emotional disturbance is defined as follows:

(i) The term means a condition exhibiting one or more of the following

characteristics over a long period of time and to a marked degree that adversely

affects a child's educational performance:

(A) An inability to learn that cannot be explained by intellectual, sensory, or

health factors.

(B) An inability to build or maintain satisfactory interpersonal relationships with

peers and teachers.

(C) Inappropriate types of behavior or feelings under normal circumstances.

(D) A general pervasive mood of unhappiness or depression.

(E) A tendency to develop physical symptoms or fears associated with personal or

school problems.

(ii) The term includes schizophrenia. The term does not apply to children who are

socially maladjusted, unless it is determined that they have an emotional

disturbance.

(5) Hearing impairment means an impairment in hearing, whether permanent or

fluctuating, that adversely affects a child's educational performance but that is not

included under the definition of deafness in this section.

(6) Mental retardation means significantly sub-average general intellectual

functioning, existing concurrently with deficits in adaptive behavior and

manifested during the developmental period, that adversely affects a child's

educational performance.

(7) Multiple disabilities means concomitant impairments (such as mental

retardation-blindness, mental retardation-orthopedic impairment, etc.), the

combination of which causes such severe educational needs that they cannot be

accommodated in special education programs solely for one of the impairments.

The term does not include deaf-blindness.

(8) Orthopedic impairment means a severe orthopedic impairment that

adversely affects a child's educational performance. The term includes

impairments caused by congenital anomaly (e.g., clubfoot, absence of some

member, etc.), impairments caused by disease (e.g., poliomyelitis, bone

tuberculosis, etc.), and impairments from other causes (e.g., cerebral palsy,

amputations, and fractures or burns that cause contractures).

(9) Other health impairment means having limited strength, vitality or alertness,

including a heightened alertness to environmental stimuli, that results in limited

alertness with respect to the educational environment, that-

(i) Is due to chronic or acute health problems such as asthma, attention deficit

disorder or attention deficit hyperactivity disorder, diabetes, epilepsy, a heart

condition, hemophilia, lead poisoning, leukemia, nephritis, rheumatic fever, and

sickle cell anemia; and

(ii) Adversely affects a child's educational performance.

Added Torrette’s Syndrome to OHI category.

(10) Specific learning disability is defined as follows:

(i) General. The term means a disorder in one or more of the basic psychological

processes involved in understanding or in using language, spoken or written, that

may manifest itself in an imperfect ability to listen, think, speak, read, write, spell,

or to do mathematical calculations, including conditions such as perceptual

disabilities, brain injury, minimal brain dysfunction, dyslexia, and developmental

aphasia.

(ii) Disorders not included. The term does not include learning problems that are

primarily the result of visual, hearing, or motor disabilities, of mental retardation,

of emotional disturbance, or of environmental, cultural, or economic

disadvantage.

(11) Speech or language impairment means a communication disorder, such as

stuttering, impaired articulation, a language impairment, or a voice impairment,

that adversely affects a child's educational performance.

(12) Traumatic brain injury means an acquired injury to the brain caused by an

external physical force, resulting in total or partial functional disability or

psychosocial impairment, or both, that adversely affects a child's educational

performance. The term applies to open or closed head injuries resulting in

impairments in one or more areas, such as cognition; language; memory;

attention; reasoning; abstract thinking; judgment; problem-solving; sensory,

perceptual, and motor abilities; psychosocial behavior; physical functions;

information processing; and speech. The term does not apply to brain injuries that

are congenital or degenerative, or to brain injuries induced by birth trauma.

(13) Visual impairment including blindness means an impairment in vision

that, even with correction, adversely affects a child's educational performance.

The term includes both partial sight and blindness.

(Authority: 20 U.S.C. 1401(3)(A) and (B); 1401(26))
Attachment #2

IDEIA & Section 504 Comparison Chart
	
	Section 504 of the Rehabilitation Act

	IDEIA 2004


	Year of Initial Enactment

	1973
	1975** IDEA reauthorized 1991, 1997, and 2004



	Legal Citation

	29 USC 794

34 CFR Part 104


	20 USC 1400 et seq.

34 CFR Part 300 and 303*

* Subject to revision



	General Purpose

	A civil rights law that protects the rights of individuals with disabilities in programs and activities that receive federal financial assistance.  

	A federal funding statute whose purpose is to provide financial aid to states in their efforts to ensure adequate and appropriate educational services for children with disabilities.



	Individuals Covered

	Students with disabilities who meet the following definition: The individual (1) has or (2) has a record of a physical or mental impairment that substantially limits one or more major life activities or (3) is regarded as having such an impairment. Major life activities include walking, seeing, hearing, speaking, breathing, learning, working, caring for one's self and performing manual tasks. The disability need only substantially limit one major life activity in order for the student to be eligible.


	Infants and toddlers with disabilities birth through 2; children 3 through 21 who meet the definition of one of the specific disabilities applicable to school-age children.



	Funding

	Does not provide additional funds.


	Provides federal funding for IDEA eligible students with disabilities.



	Program Access

	No qualified individual with a disability shall, because a recipient's facilities are inaccessible or unusable by disabled individuals, be denied the benefits of, be excluded from participation in, or otherwise be subjected to discrimination under any program or activity. Does not require recipients to make each of the existing facilities or every part of an existing facility accessible. The program may (1) redesign equipment, (2) reassign classes to accessible buildings, or (3) assign an aide, etc. with priority to those methods that offer programs and activities to disabled persons in the most integrated setting appropriate. New construction or alterations after June 3, 1977 must be accessible.


	Each public agency shall take steps to provide academic and non-academic services and activities in such manner as is necessary to afford children with disabilities an equal opportunity for participation in those services and activities.



	Notice

	Requires notice to the parent or guardian with respect to identification, evaluation, and/or placement. Written notice not required, but indicated by good professional practice. Requires notice only before a "significant change" in placement.


	Requires prior written notice to the parent or guardian with respect to identification, evaluation, placement, and/or FAPE. Delineates required components of written notice.



	Consent

	Requires consent for evaluation if additional assessments are needed.


	Requires written, informed parental/guardian consent before conducting an initial evaluation or reevaluation of the child and before providing special education and related services to a child with a disability.



	Responsibility to Provide a Free Appropriate Public Education (FAPE)

	Requires the provision of a free appropriate public education to eligible students covered under the law including specially designed instruction. Although a written plan is not specified, documentation of evaluation procedures and accommodation or service decisions is required. OCR does require a written plan to ensure FAPE. In addition, a written plan provides clarity and direction to individuals delivering services or making accommodations. A written plan is considered best professional practice. "Appropriate education," means an education with accommodations must be comparable to the education provided to non-disabled students. Related services may be the accommodations.


	Requires the provision of a free appropriate public education to eligible students covered under the law, including specially designed instruction and related services. Requires a written IEP document with specific content and specified participants at the IEP meeting. "Appropriate education" means a program, including special instruction, designed to meet the student’s individual needs and that meets the standards of the local education agency. Related services are provided if required for the student to benefit from specially designed instruction.



	Least Restrictive Environment (LRE)

	The student shall be placed in the general educational environment unless the child's education cannot be achieved satisfactorily even with the use of supplementary aids and services.


	The placement of students with disabilities in special classes, separate schools, or other removal from the general educational environment occurs only when the nature or severity of the disability is such that education in regular classes with the use of supplementary aids and services cannot be satisfactorily achieved. In addition, the placement must provide special education to the maximum extent appropriate to the needs of the student with other students who do not have a disability and be as close as possible to the student's home.



	Members of decision making team

	Group of individuals knowledgeable about the student, evaluation results, and placement options.


	Specific membership of the IEP team is specified in IDEA 2004. Teams frequently consist of parent, evaluator, general education teacher, representative of local education agency, special education teacher, and others as invited.



	Reevaluation

	Requires periodic reevaluations. A triennial schedule for reevaluation will suffice. Reevaluation is required before a significant change in placement. No provision for independent evaluations at district expense. District should consider any evaluations presented. Reevaluation does not require a comprehensive evaluation. The reevaluation may be a review of current data on student progress. The 504 team determines if additional information is required.


	Requires triennial reevaluation; review of existing data is used to determine what, if any, additional information is required. A reevaluation is not required before a significant change in placement, but a review of current data is recommended. Provides for independent educational evaluation at district expense if parent disagrees with evaluation obtained by school district. Informed parental consent is required for administration of a formal assessment through the reevaluation process, unless school district can show parent did not respond to attempts made.



	Eligibility Procedures

	When evaluation data are interpreted and accommodation decisions made, the law requires the following:

· Draw upon information from a variety of sources

· Assure that all information is documented and considered

· Ensure that the eligibility decision is made by a group of persons including those who are knowledgeable about the child, the meaning of the evaluation data, and placement options


	When evaluation data are interpreted and placement decisions made, the law requires the following:

· Draw upon information from a variety of sources

· Assure that all information is documented and considered

· Ensure that the eligibility decision is made by a group of persons including those who are knowledgeable about the child, the meaning of the evaluation data, and placement options



	Placement

	Ensure that the student is educated with his/her non-disabled peers to the maximum extent appropriate, LRE.


	Obtain parental consent prior to provision of special education and related services. Placement decision is based on IEP. Ensure that the student is educated with his/her non-disabled peers to the maximum extent appropriate LRE. Convene an IEP review meeting before any change in placement.



	Discipline

	District should review all pertinent data regarding the child prior to any disciplinary removal for more than 10 days. Is the behavior caused by the student's disability? If "yes," the child may not be removed for more than 10 consecutive school days unless the behavior is drug/alcohol related. If determined behavior was not a manifestation of the disability, the student may be disciplined the same way the student without a disability is disciplined.


	Any disciplinary removal of more than 10 consecutive days is a significant change of placement triggering the procedural the safeguards of IDEA, including the right to remain in the current educational placement pending appeal. Cumulative removals of more than 10 school days within the school year may be considered a change of placement and thus trigger procedural safeguards under IDEA. FAPE cannot be terminated as a disciplinary measure.



	Due Process

	Requires districts to provide impartial hearings for parents or guardians who disagree with the identification, evaluation, or placement of a student. Requires that the parent have an opportunity to participate and be represented by counsel. Other details are left to the discretion of the local school district. Policy statements should clarify specific details.


	Requires districts to provide due process hearings for parents or guardians who disagree with the identification, evaluation, or placement of a student. Delineates specific requirements.



	Exhaustion

	Administrative hearing not required prior to OCR involvement or court action; compensatory damages possible.


	Requires the parent or guardian to pursue administrative hearing before seeking redress in the courts.



	Compliance/ Enforcement

	Enforced by the OCR, US Department of Education. State Department of Education has no monitoring, complaint resolution, or funding involvement. Non-compliance may result in loss of all federal funds.


	Oversight and monitoring by the Office of Special Education Programs. The State Department of Education and the U.S. DOE Office of Special Education Programs monitor compliance. The State Department of Education investigates complaints, monitors compliance, conducts mediation, and tracks due process hearings. Noncompliance may result in loss of IDEA funds and state aid.




Attachment 3

Transcribed Letter from:

United States Department of Education

Office of Civil Rights

Assistant Secretary for Civil Rights

Dear Parent:

I am Stephanie Monroe, the assistant secretary for civil rights in the United States

Department of Education in Washington, D.C., where 'I direct the work of the Office for

Civil Rights (OCR). The Department's mission is to ensure equal access to education and to promote educational excellence throughout the nation. OCR contributes to the success of this mission through vigorous enforcement of civil rights laws.

I am reaching out to you to help raise awareness of issues and to share information about legal rights and responsibilities that will affect students with disabilities as they transition from high school to institutions of postsecondary education.

Increasingly, after completing high school, students with disabilities continue their education at institutions such as two- and four-year colleges and universities and at vocational and career schools. Institutions of postsecondary education are responsible for providing disability-related services to students with disabilities. OCR's experience as a law enforcement agency, however, and other data, indicate that some students have reported that they need disability-related services and accommodations but do not receive them.

OCR enforces Section 504 of the Rehabilitation Act of 1973 (Section 504) and Title II of the Americans with Disabilities Act (Title 11), which prohibit discrimination on the basis of disability. Every school district and nearly every institution of postsecondary education in the United States is subject to Section 504 or Title 11. Entities covered by these civil rights laws have an obligation to comply with legal requirements and to carry out their programs and activities in a manner that does not discriminate on the basis of disability.

Through the Office of Special Education and Rehabilitative Services (OSERS), the

Department of Education administers the Individuals with Disabilities Education Act

(IDEA) which provides funds to states to assist in making a free appropriate public education (FAPE) available to eligible children with disabilities. IDEA requirements apply to state education agencies, school districts and other public agencies that serve IDEA-eligible children. Institutions of postsecondary education have no legal obligations under IDEA. OSERS also administers the state Vocational Rehabilitation (VR) Services program, a formula grant program that provides funds to state VR agencies to assist eligible individuals with disabilities to obtain employment, including the provision of services designed to facilitate the transition of eligible students with disabilities from school to post-school activities.

OCR strongly encourages students with disabilities to know their rights and responsibilities and the responsibilities of institutions of postsecondary education under Section 504 and the Americans with Disabilities Act. This information will help to facilitate equal access to postsecondary education programs and activities for students with disabilities. This information may also help students successfully make the transition from a secondary school system in which parents and school staff have typically advocated on their behalf to a postsecondary system in which they will be expected to advocate for themselves.

Institutions of postsecondary education have significantly different responsibilities from those of elementary and secondary school districts. The unique relationship between postsecondary institutions and students with disabilities is apparent in the application and pre- and post-admission processes. For example:

Prior to Admission

Institutions of postsecondary education may not make inquiries about prospective students' disabilities prior to admitting them. Prospective students may choose to provide an institution with information about disabilities, but any disclosure of disability is voluntary.

Institutions of postsecondary education may inquire about whether prospective students can meet the academic and technical standards that are required for admission, provided that such inquiries are not designed to reveal the existence of disabilities.

Prospective post-secondary students may obtain changes in standardized testing conditions in the administration of entrance examinations if they can provide documentation from a qualified professional that supports the existence of a disability and the need for the specific change.

Following Admission institutions of postsecondary education do not have a legal duty to identify students with disabilities. These institutions' obligations are different from those of school districts, which must identify elementary and secondary school students with disabilities.

After admission, institutions of postsecondary education may make confidential inquiries of' students about disabilities that may require accommodation. A postsecondary student does not have to disclose that he or she has a disability. To obtain academic adjustments, however, students must identify themselves to institutions of postsecondary education as having disabilities and must make a request for an academic adjustment. A student may request an academic adjustment at any time,  but advising the institution as soon as possible of the need for an academic adjustment can help to ensure that the institution has adequate time to review the request and provide an appropriate academic adjustment.

Section 504 and IDEA require school districts to conduct an evaluation of a student suspected of having a disability at no cost to the student or his or her parents to determine whether the student has a disability and, because of that disability, needs special education and-or related services. Institutions of postsecondary education, however, are not required to pay for such evaluations.

Therefore, if funding from other sources, such as the state VR agency, is not available to a postsecondary student, the student may have to pay for the evaluation,

To comply with the requirements of IDEA, a school district or other public agency must have in effect an individualized education program (IEP) for children with disabilities. School districts may also create a plan or another document describing the evaluation and placement decisions they make for elementary and secondary school students pursuant to Section 504. Institutions of postsecondary education have no obligation to create these documents.

Institutions of postsecondary education must provide appropriate academic adjustments based on students disabilities and individual needs when necessary to avoid discrimination. In providing an academic adjustment, a postsecondary institution does not have to eliminate or lower essential requirements, or make modifications that would result in a fundamental alteration of the programs or activities being offered or impose an undue burden on the institution.

Institutions of postsecondary education may establish reasonable procedures for requesting academic adjustments and students are responsible for knowing these procedures and following them. Postsecondary institutions may require students who request academic adjustments to provide documentation of their current disabilities and the need for academic adjustments. The institutions must inform students of the documentation they require. Elementary and secondary school

IEPs generally will not be sufficient documentation, due to the different contexts and requirements of postsecondary education. However, existing assessment reports and a summary of the student's academic achievement provided in compliance with IDEA may meet some documentation requirements.

Institutions of postsecondary education may not require students with disabilities to pay part or all of the costs of academic adjustments. Postsecondary institutions may not condition their provision of academic adjustments on the availability of funds, refuse to spend more than a certain amount to provide academic adjustments, or refuse to provide academic adjustments because they believe other providers of such services exist.

These are just a few examples of the changes students with disabilities may encounter as they make the transition from high school to postsecondary education. To provide further information, OCR has prepared a pamphlet entitled Students with Disabilities Preparing for Postsecondary Education: Know Your Rights and Responsibilities and a guide entitled Transition of Students with Disabilities to Postsecondary Education: A Guide for High School Educators. The pamphlet and guide explain the legal requirements of Section 504 and Title II in the postsecondary education context.

Please help us to continue to increase the participation of students with disabilities in postsecondary education by using these documents and by sharing them with other parents, students, educators and interested persons. You may obtain the pamphlet electronically at http://www.ed.gov/ocr/transition.html and the guide electronically at

http://www.ed.gov/ocr/transitionguide.html. Additional copies of the pamphlet are

available by writing to ED Pubs, Education Publications Center, P.O. Box 1398, Jessup,

MD 20794-1398; by faxing to 301-470-1244; bye-mailing to edpubs@inet.ed.gov; by calling 1-877-433-7827 or 1-800-872-5327; by TDD and TTY at 1-877-576-7734; or by ordering online at www.edpubs.org. Both the pamphlet and the guide are available in alternative formats, such as Braille, large print or computer diskette by calling 202-260-0852 or 202-260-0818. The pamphlet is also available in Spanish. (See http://www.ed.gov/about/offices/list/ocr/transition-sp.html).

For more information and assistance, you may contact OCR's Enforcement Office for your state. 

Thank you for helping OCR to increase awareness of this important issue.

Sincerely yours,

Stephanie Monroe

Assistant Secretary for Civil Rights

(1) Attachment #4

(2) IDEIA Regulations

Subpart E—Procedural Safeguards Due Process Procedures for Parents and Children

§ 300.500   Responsibility of SEA and other public agencies.

Each SEA must ensure that each public agency establishes, maintains, and implements procedural safeguards that meet the requirements of §§300.500 through 300.536.

(Authority: 20 U.S.C. 1415(a))

§ 300.501   Opportunity to examine records; parent participation in meetings.

(a) Opportunity to examine records. The parents of a child with a disability must be afforded, in accordance with the procedures of §§300.613 through 300.621, an opportunity to inspect and review all education records with respect to—

(1) The identification, evaluation, and educational placement of the child; and

(2) The provision of FAPE to the child.

(b) Parent participation in meetings. (1) The parents of a child with a disability must be afforded an opportunity to participate in meetings with respect to—

(i) The identification, evaluation, and educational placement of the child; and

(ii) The provision of FAPE to the child.

(2) Each public agency must provide notice consistent with §300.322(a)(1) and (b)(1) to ensure that parents of children with disabilities have the opportunity to participate in meetings described in paragraph (b)(1) of this section.

(3) A meeting does not include informal or unscheduled conversations involving public agency personnel and conversations on issues such as teaching methodology, lesson plans, or coordination of service provision. A meeting also does not include preparatory activities that public agency personnel engage in to develop a proposal or response to a parent proposal that will be discussed at a later meeting.

(c) Parent involvement in placement decisions. (1) Each public agency must ensure that a parent of each child with a disability is a member of any group that makes decisions on the educational placement of the parent's child.

(2) In implementing the requirements of paragraph (c)(1) of this section, the public agency must use procedures consistent with the procedures described in §300.322(a) through (b)(1).

(3) If neither parent can participate in a meeting in which a decision is to be made relating to the educational placement of their child, the public agency must use other methods to ensure their participation, including individual or conference telephone calls, or video conferencing.

(4) A placement decision may be made by a group without the involvement of a parent, if the public agency is unable to obtain the parent's participation in the decision. In this case, the public agency must have a record of its attempt to ensure their involvement.

(Authority: 20 U.S.C. 1414(e), 1415(b)(1))

§ 300.502   Independent educational evaluation.

(a) General. (1) The parents of a child with a disability have the right under this part to obtain an independent educational evaluation of the child, subject to paragraphs (b) through (e) of this section.

(2) Each public agency must provide to parents, upon request for an independent educational evaluation, information about where an independent educational evaluation may be obtained, and the agency criteria applicable for independent educational evaluations as set forth in paragraph (e) of this section.

(3) For the purposes of this subpart—

(i) Independent educational evaluation means an evaluation conducted by a qualified examiner who is not employed by the public agency responsible for the education of the child in question; and

(ii) Public expense means that the public agency either pays for the full cost of the evaluation or ensures that the evaluation is otherwise provided at no cost to the parent, consistent with §300.103.

(b) Parent right to evaluation at public expense. 
(1) A parent has the right to an independent educational evaluation at public expense if the parent disagrees with an evaluation obtained by the public agency, subject to the conditions in paragraphs (b)(2) through (4) of this section.

(2) If a parent requests an independent educational evaluation at public expense, the public agency must, without unnecessary delay, either—

(i) File a due process complaint to request a hearing to show that its evaluation is appropriate; or

(ii) Ensure that an independent educational evaluation is provided at public expense, unless the agency demonstrates in a hearing pursuant to §§300.507 through 300.513 that the evaluation obtained by the parent did not meet agency criteria.

(3) If the public agency files a due process complaint notice to request a hearing and the final decision is that the agency's evaluation is appropriate, the parent still has the right to an independent educational evaluation, but not at public expense.

(4) If a parent requests an independent educational evaluation, the public agency may ask for the parent's reason why he or she objects to the public evaluation. However, the public agency may not require the parent to provide an explanation and may not unreasonably delay either providing the independent educational evaluation at public expense or filing a due process complaint to request a due process hearing to defend the public evaluation.

(5) A parent is entitled to only one independent educational evaluation at public expense each time the public agency conducts an evaluation with which the parent disagrees.

(c) Parent-initiated evaluations. If the parent obtains an independent educational evaluation at public expense or shares with the public agency an evaluation obtained at private expense, the results of the evaluation—

(1) Must be considered by the public agency, if it meets agency criteria, in any decision made with respect to the provision of FAPE to the child; and

(2) May be presented by any party as evidence at a hearing on a due process complaint under subpart E of this part regarding that child.

(d) Requests for evaluations by hearing officers. If a hearing officer requests an independent educational evaluation as part of a hearing on a due process complaint, the cost of the evaluation must be at public expense.

(e) Agency criteria. (1) If an independent educational evaluation is at public expense, the criteria under which the evaluation is obtained, including the location of the evaluation and the qualifications of the examiner, must be the same as the criteria that the public agency uses when it initiates an evaluation, to the extent those criteria are consistent with the parent's right to an independent educational evaluation.

(2) Except for the criteria described in paragraph (e)(1) of this section, a public agency may not impose conditions or timelines related to obtaining an independent educational evaluation at public expense.

(Authority: 20 U.S.C. 1415(b)(1) and (d)(2)(A))

§ 300.503   Prior notice by the public agency; content of notice.

(a) Notice. Written notice that meets the requirements of paragraph (b) of this section must be given to the parents of a child with a disability a reasonable time before the public agency—

(1) Proposes to initiate or change the identification, evaluation, or educational placement of the child or the provision of FAPE to the child; or

(2) Refuses to initiate or change the identification, evaluation, or educational placement of the child or the provision of FAPE to the child.

(b) Content of notice. The notice required under paragraph (a) of this section must include—

(1) A description of the action proposed or refused by the agency;

(2) An explanation of why the agency proposes or refuses to take the action;

(3) A description of each evaluation procedure, assessment, record, or report the agency used as a basis for the proposed or refused action;

(4) A statement that the parents of a child with a disability have protection under the procedural safeguards of this part and, if this notice is not an initial referral for evaluation, the means by which a copy of a description of the procedural safeguards can be obtained;

(5) Sources for parents to contact to obtain assistance in understanding the provisions of this part;

(6) A description of other options that the IEP Team considered and the reasons why those options were rejected; and

(7) A description of other factors that are relevant to the agency's proposal or refusal.

(c) Notice in understandable language. (1) The notice required under paragraph (a) of this section must be—

(i) Written in language understandable to the general public; and

(ii) Provided in the native language of the parent or other mode of communication used by the parent, unless it is clearly not feasible to do so.

(2) If the native language or other mode of communication of the parent is not a written language, the public agency must take steps to ensure—

(i) That the notice is translated orally or by other means to the parent in his or her native language or other mode of communication;

(ii) That the parent understands the content of the notice; and

(iii) That there is written evidence that the requirements in paragraphs (c)(2)(i) and (ii) of this section have been met.

(Authority: 20 U.S.C. 1415(b)(3) and (4), 1415(c)(1), 1414(b)(1))

§ 300.504   Procedural safeguards notice.

(a) General . A copy of the procedural safeguards available to the parents of a child with a disability must be given to the parents only one time a school year, except that a copy also must be given to the parents—

(1) Upon initial referral or parent request for evaluation;

(2) Upon receipt of the first State complaint under §§300.151 through 300.153 and upon receipt of the first due process complaint under §300.507 in a school year;

(3) In accordance with the discipline procedures in §300.530(h); and

(4) Upon request by a parent.

(b) Internet Web site. A public agency may place a current copy of the procedural safeguards notice on its Internet Web site if a Web site exists.

(c) Contents. The procedural safeguards notice must include a full explanation of all of the procedural safeguards available under §300.148, §§300.151 through 300.153, §300.300, §§300.502 through 300.503, §§300.505 through 300.518, §§300.530 through 300.536 and §§300.610 through 300.625 relating to—

(1) Independent educational evaluations;

(2) Prior written notice;

(3) Parental consent;

(4) Access to education records;

(5) Opportunity to present and resolve complaints through the due process complaint and State complaint procedures, including—

(i) The time period in which to file a complaint;

(ii) The opportunity for the agency to resolve the complaint; and

(iii) The difference between the due process complaint and the State complaint procedures, including the jurisdiction of each procedure, what issues may be raised, filing and decisional timelines, and relevant procedures;

(6) The availability of mediation;

(7) The child's placement during the pendency of any due process complaint;

(8) Procedures for students who are subject to placement in an interim alternative educational setting;

(9) Requirements for unilateral placement by parents of children in private schools at public expense;

(10) Hearings on due process complaints, including requirements for disclosure of evaluation results and recommendations;

(11) State-level appeals (if applicable in the State);

(12) Civil actions, including the time period in which to file those actions; and

(13) Attorneys' fees.

(d) Notice in understandable language. The notice required under paragraph (a) of this section must meet the requirements of §300.503(c).
(Approved by the Office of Management and Budget under control number 1820–0600) 

(Authority: 20 U.S.C. 1415(d))

[71 FR 46753, Aug. 14, 2006; 72 FR 61307, Oct. 30, 2007]

§ 300.505   Electronic mail.

A parent of a child with a disability may elect to receive notices required by §§300.503, 300.504, and 300.508 by an electronic mail communication, if the public agency makes that option available.

(Authority: 20 U.S.C. 1415(n))

§ 300.506   Mediation.

(a) General. Each public agency must ensure that procedures are established and implemented to allow parties to disputes involving any matter under this part, including matters arising prior to the filing of a due process complaint, to resolve disputes through a mediation process.

(b) Requirements. The procedures must meet the following requirements:

(1) The procedures must ensure that the mediation process—

(i) Is voluntary on the part of the parties;

(ii) Is not used to deny or delay a parent's right to a hearing on the parent's due process complaint, or to deny any other rights afforded under Part B of the Act; and

(iii) Is conducted by a qualified and impartial mediator who is trained in effective mediation techniques.

(2) A public agency may establish procedures to offer to parents and schools that choose not to use the mediation process, an opportunity to meet, at a time and location convenient to the parents, with a disinterested party—

(i) Who is under contract with an appropriate alternative dispute resolution entity, or a parent training and information center or community parent resource center in the State established under section 671 or 672 of the Act; and

(ii) Who would explain the benefits of, and encourage the use of, the mediation process to the parents.

(3)(i) The State must maintain a list of individuals who are qualified mediators and knowledgeable in laws and regulations relating to the provision of special education and related services.

(ii) The SEA must select mediators on a random, rotational, or other impartial basis.

(4) The State must bear the cost of the mediation process, including the costs of meetings described in paragraph (b)(2) of this section.

(5) Each session in the mediation process must be scheduled in a timely manner and must be held in a location that is convenient to the parties to the dispute.

(6) If the parties resolve a dispute through the mediation process, the parties must execute a legally binding agreement that sets forth that resolution and that—

(i) States that all discussions that occurred during the mediation process will remain confidential and may not be used as evidence in any subsequent due process hearing or civil proceeding; and

(ii) Is signed by both the parent and a representative of the agency who has the authority to bind such agency.

(7) A written, signed mediation agreement under this paragraph is enforceable in any State court of competent jurisdiction or in a district court of the United States.

(8) Discussions that occur during the mediation process must be confidential and may not be used as evidence in any subsequent due process hearing or civil proceeding of any Federal court or State court of a State receiving assistance under this part.

(c) Impartiality of mediator. (1) An individual who serves as a mediator under this part—

(i) May not be an employee of the SEA or the LEA that is involved in the education or care of the child; and

(ii) Must not have a personal or professional interest that conflicts with the person's objectivity.

(2) A person who otherwise qualifies as a mediator is not an employee of an LEA or State agency described under §300.228 solely because he or she is paid by the agency to serve as a mediator.

(Approved by the Office of Management and Budget under control number 1820–0600) 

(Authority: 20 U.S.C. 1415(e))

[71 FR 46753, Aug. 14, 2006; 72 FR 61307, Oct. 30, 2007]

§ 300.507   Filing a due process complaint.

(a) General. (1) A parent or a public agency may file a due process complaint on any of the matters described in §300.503(a)(1) and (2) (relating to the identification, evaluation or educational placement of a child with a disability, or the provision of FAPE to the child).

(2) The due process complaint must allege a violation that occurred not more than two years before the date the parent or public agency knew or should have known about the alleged action that forms the basis of the due process complaint, or, if the State has an explicit time limitation for filing a due process complaint under this part, in the time allowed by that State law, except that the exceptions to the timeline described in §300.511(f) apply to the timeline in this section.

(b) Information for parents. The public agency must inform the parent of any free or low-cost legal and other relevant services available in the area if—

(1) The parent requests the information; or

(2) The parent or the agency files a due process complaint under this section.

(Approved by the Office of Management and Budget under control number 1820–0600) 

(Authority: 20 U.S.C. 1415(b)(6))

§ 300.508   Due process complaint.

(a) General. (1) The public agency must have procedures that require either party, or the attorney representing a party, to provide to the other party a due process complaint (which must remain confidential).

(2) The party filing a due process complaint must forward a copy of the due process complaint to the SEA.

(b) Content of complaint. The due process complaint required in paragraph (a)(1) of this section must include—

(1) The name of the child;

(2) The address of the residence of the child;

(3) The name of the school the child is attending;

(4) In the case of a homeless child or youth (within the meaning of section 725(2) of the McKinney-Vento Homeless Assistance Act (42 U.S.C. 11434a(2)), available contact information for the child, and the name of the school the child is attending;

(5) A description of the nature of the problem of the child relating to the proposed or refused initiation or change, including facts relating to the problem; and

(6) A proposed resolution of the problem to the extent known and available to the party at the time.

(c) Notice required before a hearing on a due process complaint. A party may not have a hearing on a due process complaint until the party, or the attorney representing the party, files a due process complaint that meets the requirements of paragraph (b) of this section.
(d) Sufficiency of complaint. (1) The due process complaint required by this section must be deemed sufficient unless the party receiving the due process complaint notifies the hearing officer and the other party in writing, within 15 days of receipt of the due process complaint, that the receiving party believes the due process complaint does not meet the requirements in paragraph (b) of this section.

(2) Within five days of receipt of notification under paragraph (d)(1) of this section, the hearing officer must make a determination on the face of the due process complaint of whether the due process complaint meets the requirements of paragraph (b) of this section, and must immediately notify the parties in writing of that determination.

(3) A party may amend its due process complaint only if—

(i) The other party consents in writing to the amendment and is given the opportunity to resolve the due process complaint through a meeting held pursuant to §300.510; or

(ii) The hearing officer grants permission, except that the hearing officer may only grant permission to amend at any time not later than five days before the due process hearing begins.

(4) If a party files an amended due process complaint, the timelines for the resolution meeting in §300.510(a) and the time period to resolve in §300.510(b) begin again with the filing of the amended due process complaint.

(e) LEA response to a due process complaint. (1) If the LEA has not sent a prior written notice under §300.503 to the parent regarding the subject matter contained in the parent's due process complaint, the LEA must, within 10 days of receiving the due process complaint, send to the parent a response that includes—

(i) An explanation of why the agency proposed or refused to take the action raised in the due process complaint;

(ii) A description of other options that the IEP Team considered and the reasons why those options were rejected;

(iii) A description of each evaluation procedure, assessment, record, or report the agency used as the basis for the proposed or refused action; and

(iv) A description of the other factors that are relevant to the agency's proposed or refused action.

(2) A response by an LEA under paragraph (e)(1) of this section shall not be construed to preclude the LEA from asserting that the parent's due process complaint was insufficient, where appropriate.

(f) Other party response to a due process complaint. Except as provided in paragraph (e) of this section, the party receiving a due process complaint must, within 10 days of receiving the due process complaint, send to the other party a response that specifically addresses the issues raised in the due process complaint.

(Authority: 20 U.S.C. 1415(b)(7), 1415(c)(2))

§ 300.509   Model forms.

(a) Each SEA must develop model forms to assist parents and public agencies in filing a due process complaint in accordance with §§300.507(a) and 300.508(a) through (c) and to assist parents and other parties in filing a State complaint under §§300.151 through 300.153. However, the SEA or LEA may not require the use of the model forms.

(b) Parents, public agencies, and other parties may use the appropriate model form described in paragraph (a) of this section, or another form or other document, so long as the form or document that is used meets, as appropriate, the content requirements in §300.508(b) for filing a due process complaint, or the requirements in §300.153(b) for filing a State complaint.

(Authority: 20 U.S.C. 1415(b)(8))

§ 300.510   Resolution process.

(a) Resolution meeting . (1) Within 15 days of receiving notice of the parent's due process complaint, and prior to the initiation of a due process hearing under §300.511, the LEA must convene a meeting with the parent and the relevant member or members of the IEP Team who have specific knowledge of the facts identified in the due process complaint that—

(i) Includes a representative of the public agency who has decision-making authority on behalf of that agency; and

(ii) May not include an attorney of the LEA unless the parent is accompanied by an attorney.

(2) The purpose of the meeting is for the parent of the child to discuss the due process complaint, and the facts that form the basis of the due process complaint, so that the LEA has the opportunity to resolve the dispute that is the basis for the due process complaint.

(3) The meeting described in paragraph (a)(1) and (2) of this section need not be held if—

(i) The parent and the LEA agree in writing to waive the meeting; or

(ii) The parent and the LEA agree to use the mediation process described in §300.506.

(4) The parent and the LEA determine the relevant members of the IEP Team to attend the meeting.

(b) Resolution period. (1) If the LEA has not resolved the due process complaint to the satisfaction of the parent within 30 days of the receipt of the due process complaint, the due process hearing may occur.

(2) Except as provided in paragraph (c) of this section, the timeline for issuing a final decision under §300.515 begins at the expiration of this 30-day period.

(3) Except where the parties have jointly agreed to waive the resolution process or to use mediation, notwithstanding paragraphs (b)(1) and (2) of this section, the failure of the parent filing a due process complaint to participate in the resolution meeting will delay the timelines for the resolution process and due process hearing until the meeting is held.

(4) If the LEA is unable to obtain the participation of the parent in the resolution meeting after reasonable efforts have been made (and documented using the procedures in §300.322(d)), the LEA may, at the conclusion of the 30-day period, request that a hearing officer dismiss the parent's due process complaint.

(5) If the LEA fails to hold the resolution meeting specified in paragraph (a) of this section within 15 days of receiving notice of a parent's due process complaint or fails to participate in the resolution meeting, the parent may seek the intervention of a hearing officer to begin the due process hearing timeline.

(c) Adjustments to 30-day resolution period. The 45-day timeline for the due process hearing in §300.515(a) starts the day after one of the following events:

(1) Both parties agree in writing to waive the resolution meeting;

(2) After either the mediation or resolution meeting starts but before the end of the 30-day period, the parties agree in writing that no agreement is possible;

(3) If both parties agree in writing to continue the mediation at the end of the 30-day resolution period, but later, the parent or public agency withdraws from the mediation process.

(d) Written settlement agreement. If a resolution to the dispute is reached at the meeting described in paragraphs (a)(1) and (2) of this section, the parties must execute a legally binding agreement that is—

(1) Signed by both the parent and a representative of the agency who has the authority to bind the agency; and

(2) Enforceable in any State court of competent jurisdiction or in a district court of the United States, or, by the SEA, if the State has other mechanisms or procedures that permit parties to seek enforcement of resolution agreements, pursuant to §300.537.

(e) Agreement review period. If the parties execute an agreement pursuant to paragraph (d) of this section, a party may void the agreement within 3 business days of the agreement's execution.

(Authority: 20 U.S.C. 1415(f)(1)(B))

[71 FR 46753, Aug. 14, 2006; 72 FR 61307, Oct. 30, 2007]

§ 300.511   Impartial due process hearing.

(a) General. Whenever a due process complaint is received under §300.507 or §300.532, the parents or the LEA involved in the dispute must have an opportunity for an impartial due process hearing, consistent with the procedures in §§300.507, 300.508, and 300.510.

(b) Agency responsible for conducting the due process hearing. The hearing described in paragraph (a) of this section must be conducted by the SEA or the public agency directly responsible for the education of the child, as determined under State statute, State regulation, or a written policy of the SEA.

(c) Impartial hearing officer. (1) At a minimum, a hearing officer—

(i) Must not be—

(A) An employee of the SEA or the LEA that is involved in the education or care of the child; or

(B) A person having a personal or professional interest that conflicts with the person's objectivity in the hearing;

(ii) Must possess knowledge of, and the ability to understand, the provisions of the Act, Federal and State regulations pertaining to the Act, and legal interpretations of the Act by Federal and State courts;

(iii) Must possess the knowledge and ability to conduct hearings in accordance with appropriate, standard legal practice; and

(iv) Must possess the knowledge and ability to render and write decisions in accordance with appropriate, standard legal practice.

(2) A person who otherwise qualifies to conduct a hearing under paragraph (c)(1) of this section is not an employee of the agency solely because he or she is paid by the agency to serve as a hearing officer.

(3) Each public agency must keep a list of the persons who serve as hearing officers. The list must include a statement of the qualifications of each of those persons.

(d) Subject matter of due process hearings. The party requesting the due process hearing may not raise issues at the due process hearing that were not raised in the due process complaint filed under §300.508(b), unless the other party agrees otherwise.

(e) Timeline for requesting a hearing. A parent or agency must request an impartial hearing on their due process complaint within two years of the date the parent or agency knew or should have known about the alleged action that forms the basis of the due process complaint, or if the State has an explicit time limitation for requesting such a due process hearing under this part, in the time allowed by that State law.

(f) Exceptions to the timeline. The timeline described in paragraph (e) of this section does not apply to a parent if the parent was prevented from filing a due process complaint due to—

(1) Specific misrepresentations by the LEA that it had resolved the problem forming the basis of the due process complaint; or

(2) The LEA's withholding of information from the parent that was required under this part to be provided to the parent.

(Approved by the Office of Management and Budget under control number 1820–0600) 

(Authority: 20 U.S.C. 1415(f)(1)(A), 1415(f)(3)(A)–(D))

§ 300.512   Hearing rights.

(a) General. Any party to a hearing conducted pursuant to §§300.507 through 300.513 or §§300.530 through 300.534, or an appeal conducted pursuant to §300.514, has the right to—

(1) Be accompanied and advised by counsel and by individuals with special knowledge or training with respect to the problems of children with disabilities;

(2) Present evidence and confront, cross-examine, and compel the attendance of witnesses;

(3) Prohibit the introduction of any evidence at the hearing that has not been disclosed to that party at least five business days before the hearing;

(4) Obtain a written, or, at the option of the parents, electronic, verbatim record of the hearing; and

(5) Obtain written, or, at the option of the parents, electronic findings of fact and decisions.

(b) Additional disclosure of information. (1) At least five business days prior to a hearing conducted pursuant to §300.511(a), each party must disclose to all other parties all evaluations completed by that date and recommendations based on the offering party's evaluations that the party intends to use at the hearing.

(2) A hearing officer may bar any party that fails to comply with paragraph (b)(1) of this section from introducing the relevant evaluation or recommendation at the hearing without the consent of the other party.

(c) Parental rights at hearings. Parents involved in hearings must be given the right to—

(1) Have the child who is the subject of the hearing present;

(2) Open the hearing to the public; and

(3) Have the record of the hearing and the findings of fact and decisions described in paragraphs (a)(4) and (a)(5) of this section provided at no cost to parents.

(Authority: 20 U.S.C. 1415(f)(2), 1415(h))

§ 300.513   Hearing decisions.

(a) Decision of hearing officer on the provision of FAPE. (1) Subject to paragraph (a)(2) of this section, a hearing officer's determination of whether a child received FAPE must be based on substantive grounds.

(2) In matters alleging a procedural violation, a hearing officer may find that a child did not receive a FAPE only if the procedural inadequacies—

(i) Impeded the child's right to a FAPE;

(ii) Significantly impeded the parent's opportunity to participate in the decision-making process regarding the provision of a FAPE to the parent's child; or

(iii) Caused a deprivation of educational benefit.

(3) Nothing in paragraph (a) of this section shall be construed to preclude a hearing officer from ordering an LEA to comply with procedural requirements under §§300.500 through 300.536.

(b) Construction clause. Nothing in §§300.507 through 300.513 shall be construed to affect the right of a parent to file an appeal of the due process hearing decision with the SEA under §300.514(b), if a State level appeal is available.

(c) Separate request for a due process hearing. Nothing in §§300.500 through 300.536 shall be construed to preclude a parent from filing a separate due process complaint on an issue separate from a due process complaint already filed.

(d) Findings and decision to advisory panel and general public. The public agency, after deleting any personally identifiable information, must—

(1) Transmit the findings and decisions referred to in §300.512(a)(5) to the State advisory panel established under §300.167; and

(2) Make those findings and decisions available to the public.

(Authority: 20 U.S.C. 1415(f)(3)(E) and (F), 1415(h)(4), 1415(o))

§ 300.514   Finality of decision; appeal; impartial review.

(a) Finality of hearing decision. A decision made in a hearing conducted pursuant to §§300.507 through 300.513 or §§300.530 through 300.534 is final, except that any party involved in the hearing may appeal the decision under the provisions of paragraph (b) of this section and §300.516.

(b) Appeal of decisions; impartial review. (1) If the hearing required by §300.511 is conducted by a public agency other than the SEA, any party aggrieved by the findings and decision in the hearing may appeal to the SEA.

(2) If there is an appeal, the SEA must conduct an impartial review of the findings and decision appealed. The official conducting the review must—

(i) Examine the entire hearing record;

(ii) Ensure that the procedures at the hearing were consistent with the requirements of due process;

(iii) Seek additional evidence if necessary. If a hearing is held to receive additional evidence, the rights in §300.512 apply;

(iv) Afford the parties an opportunity for oral or written argument, or both, at the discretion of the reviewing official;

(v) Make an independent decision on completion of the review; and

(vi) Give a copy of the written, or, at the option of the parents, electronic findings of fact and decisions to the parties.

(c) Findings and decision to advisory panel and general public. The SEA, after deleting any personally identifiable information, must—

(1) Transmit the findings and decisions referred to in paragraph (b)(2)(vi) of this section to the State advisory panel established under §300.167; and

(2) Make those findings and decisions available to the public.

(d) Finality of review decision. The decision made by the reviewing official is final unless a party brings a civil action under §300.516.

(Authority: 20 U.S.C. 1415(g) and (h)(4), 1415(i)(1)(A), 1415(i)(2))

§ 300.515   Timelines and convenience of hearings and reviews.

(a) The public agency must ensure that not later than 45 days after the expiration of the 30 day period under §300.510(b), or the adjusted time periods described in §300.510(c)—

(1) A final decision is reached in the hearing; and

(2) A copy of the decision is mailed to each of the parties.

(b) The SEA must ensure that not later than 30 days after the receipt of a request for a review—

(1) A final decision is reached in the review; and

(2) A copy of the decision is mailed to each of the parties.

(c) A hearing or reviewing officer may grant specific extensions of time beyond the periods set out in paragraphs (a) and (b) of this section at the request of either party.

(d) Each hearing and each review involving oral arguments must be conducted at a time and place that is reasonably convenient to the parents and child involved.

(Authority: 20 U.S.C. 1415(f)(1)(B)(ii), 1415(g), 1415(i)(1))

§ 300.516   Civil action.

(a) General. Any party aggrieved by the findings and decision made under §§300.507 through 300.513 or §§300.530 through 300.534 who does not have the right to an appeal under §300.514(b), and any party aggrieved by the findings and decision under §300.514(b), has the right to bring a civil action with respect to the due process complaint notice requesting a due process hearing under §300.507 or §§300.530 through 300.532. The action may be brought in any State court of competent jurisdiction or in a district court of the United States without regard to the amount in controversy.

(b) Time limitation. The party bringing the action shall have 90 days from the date of the decision of the hearing officer or, if applicable, the decision of the State review official, to file a civil action, or, if the State has an explicit time limitation for bringing civil actions under Part B of the Act, in the time allowed by that State law.

(c) Additional requirements. In any action brought under paragraph (a) of this section, the court—

(1) Receives the records of the administrative proceedings;

(2) Hears additional evidence at the request of a party; and

(3) Basing its decision on the preponderance of the evidence, grants the relief that the court determines to be appropriate.

(d) Jurisdiction of district courts. The district courts of the United States have jurisdiction of actions brought under section 615 of the Act without regard to the amount in controversy.

(e) Rule of construction. Nothing in this part restricts or limits the rights, procedures, and remedies available under the Constitution, the Americans with Disabilities Act of 1990, title V of the Rehabilitation Act of 1973, or other Federal laws protecting the rights of children with disabilities, except that before the filing of a civil action under these laws seeking relief that is also available under section 615 of the Act, the procedures under §§300.507 and 300.514 must be exhausted to the same extent as would be required had the action been brought under section 615 of the Act.

(Authority: 20 U.S.C. 1415(i)(2) and (3)(A), 1415(l))

§ 300.517   Attorneys' fees.

(a) In general. (1) In any action or proceeding brought under section 615 of the Act, the court, in its discretion, may award reasonable attorneys' fees as part of the costs to—

(i) The prevailing party who is the parent of a child with a disability;

(ii) To a prevailing party who is an SEA or LEA against the attorney of a parent who files a complaint or subsequent cause of action that is frivolous, unreasonable, or without foundation, or against the attorney of a parent who continued to litigate after the litigation clearly became frivolous, unreasonable, or without foundation; or

(iii) To a prevailing SEA or LEA against the attorney of a parent, or against the parent, if the parent's request for a due process hearing or subsequent cause of action was presented for any improper purpose, such as to harass, to cause unnecessary delay, or to needlessly increase the cost of litigation.

(2) Nothing in this subsection shall be construed to affect section 327 of the District of Columbia Appropriations Act, 2005.

(b) Prohibition on use of funds. (1) Funds under Part B of the Act may not be used to pay attorneys' fees or costs of a party related to any action or proceeding under section 615 of the Act and subpart E of this part.

(2) Paragraph (b)(1) of this section does not preclude a public agency from using funds under Part B of the Act for conducting an action or proceeding under section 615 of the Act.

(c) Award of fees. A court awards reasonable attorneys' fees under section 615(i)(3) of the Act consistent with the following:

(1) Fees awarded under section 615(i)(3) of the Act must be based on rates prevailing in the community in which the action or proceeding arose for the kind and quality of services furnished. No bonus or multiplier may be used in calculating the fees awarded under this paragraph.

(2)(i) Attorneys' fees may not be awarded and related costs may not be reimbursed in any action or proceeding under section 615 of the Act for services performed subsequent to the time of a written offer of settlement to a parent if—

(A) The offer is made within the time prescribed by Rule 68 of the Federal Rules of Civil Procedure or, in the case of an administrative proceeding, at any time more than 10 days before the proceeding begins;

(B) The offer is not accepted within 10 days; and

(C) The court or administrative hearing officer finds that the relief finally obtained by the parents is not more favorable to the parents than the offer of settlement.

(ii) Attorneys' fees may not be awarded relating to any meeting of the IEP Team unless the meeting is convened as a result of an administrative proceeding or judicial action, or at the discretion of the State, for a mediation described in §300.506.

(iii) A meeting conducted pursuant to §300.510 shall not be considered—

(A) A meeting convened as a result of an administrative hearing or judicial action; or

(B) An administrative hearing or judicial action for purposes of this section.

(3) Notwithstanding paragraph (c)(2) of this section, an award of attorneys' fees and related costs may be made to a parent who is the prevailing party and who was substantially justified in rejecting the settlement offer.

(4) Except as provided in paragraph (c)(5) of this section, the court reduces, accordingly, the amount of the attorneys' fees awarded under section 615 of the Act, if the court finds that—

(i) The parent, or the parent's attorney, during the course of the action or proceeding, unreasonably protracted the final resolution of the controversy;

(ii) The amount of the attorneys' fees otherwise authorized to be awarded unreasonably exceeds the hourly rate prevailing in the community for similar services by attorneys of reasonably comparable skill, reputation, and experience;

(iii) The time spent and legal services furnished were excessive considering the nature of the action or proceeding; or

(iv) The attorney representing the parent did not provide to the LEA the appropriate information in the due process request notice in accordance with §300.508.

(5) The provisions of paragraph (c)(4) of this section do not apply in any action or proceeding if the court finds that the State or local agency unreasonably protracted the final resolution of the action or proceeding or there was a violation of section 615 of the Act.

(Authority: 20 U.S.C. 1415(i)(3)(B)–(G))

§ 300.518   Child's status during proceedings.

(a) Except as provided in §300.533, during the pendency of any administrative or judicial proceeding regarding a due process complaint notice requesting a due process hearing under §300.507, unless the State or local agency and the parents of the child agree otherwise, the child involved in the complaint must remain in his or her current educational placement.

(b) If the complaint involves an application for initial admission to public school, the child, with the consent of the parents, must be placed in the public school until the completion of all the proceedings.

(c) If the complaint involves an application for initial services under this part from a child who is transitioning from Part C of the Act to Part B and is no longer eligible for Part C services because the child has turned three, the public agency is not required to provide the Part C services that the child had been receiving. If the child is found eligible for special education and related services under Part B and the parent consents to the initial provision of special education and related services under §300.300(b), then the public agency must provide those special education and related services that are not in dispute between the parent and the public agency.

(d) If the hearing officer in a due process hearing conducted by the SEA or a State review official in an administrative appeal agrees with the child's parents that a change of placement is appropriate, that placement must be treated as an agreement between the State and the parents for purposes of paragraph (a) of this section.

(Authority: 20 U.S.C. 1415(j))

§ 300.519   Surrogate parents.

(a) General. Each public agency must ensure that the rights of a child are protected when—

(1) No parent (as defined in §300.30) can be identified;

(2) The public agency, after reasonable efforts, cannot locate a parent;

(3) The child is a ward of the State under the laws of that State; or

(4) The child is an unaccompanied homeless youth as defined in section 725(6) of the McKinney-Vento Homeless Assistance Act (42 U.S.C. 11434a(6)).

(b) Duties of public agency. The duties of a public agency under paragraph (a) of this section include the assignment of an individual to act as a surrogate for the parents. This must include a method—

(1) For determining whether a child needs a surrogate parent; and

(2) For assigning a surrogate parent to the child.

(c) Wards of the State. In the case of a child who is a ward of the State, the surrogate parent alternatively may be appointed by the judge overseeing the child's case, provided that the surrogate meets the requirements in paragraphs (d)(2)(i) and (e) of this section.

(d) Criteria for selection of surrogate parents. (1) The public agency may select a surrogate parent in any way permitted under State law.

(2) Public agencies must ensure that a person selected as a surrogate parent—

(i) Is not an employee of the SEA, the LEA, or any other agency that is involved in the education or care of the child;

(ii) Has no personal or professional interest that conflicts with the interest of the child the surrogate parent represents; and

(iii) Has knowledge and skills that ensure adequate representation of the child.

(e) Non-employee requirement; compensation. A person otherwise qualified to be a surrogate parent under paragraph (d) of this section is not an employee of the agency solely because he or she is paid by the agency to serve as a surrogate parent.

(f) Unaccompanied homeless youth. In the case of a child who is an unaccompanied homeless youth, appropriate staff of emergency shelters, transitional shelters, independent living programs, and street outreach programs may be appointed as temporary surrogate parents without regard to paragraph (d)(2)(i) of this section, until a surrogate parent can be appointed that meets all of the requirements of paragraph (d) of this section.

(g) Surrogate parent responsibilities. The surrogate parent may represent the child in all matters relating to—

(1) The identification, evaluation, and educational placement of the child; and

(2) The provision of FAPE to the child.

(h) SEA responsibility. The SEA must make reasonable efforts to ensure the assignment of a surrogate parent not more than 30 days after a public agency determines that the child needs a surrogate parent.

(Authority: 20 U.S.C. 1415(b)(2))

§ 300.520   Transfer of parental rights at age of majority.

(a) General. A State may provide that, when a child with a disability reaches the age of majority under State law that applies to all children (except for a child with a disability who has been determined to be incompetent under State law)—

(1)(i) The public agency must provide any notice required by this part to both the child and the parents; and

(ii) All rights accorded to parents under Part B of the Act transfer to the child;

(2) All rights accorded to parents under Part B of the Act transfer to children who are incarcerated in an adult or juvenile, State or local correctional institution; and

(3) Whenever a State provides for the transfer of rights under this part pursuant to paragraph (a)(1) or (a)(2) of this section, the agency must notify the child and the parents of the transfer of rights.

(b) Special rule. A State must establish procedures for appointing the parent of a child with a disability, or, if the parent is not available, another appropriate individual, to represent the educational interests of the child throughout the period of the child's eligibility under Part B of the Act if, under State law, a child who has reached the age of majority, but has not been determined to be incompetent, can be determined not to have the ability to provide informed consent with respect to the child's educational program.

(Authority: 20 U.S.C. 1415(m))

§§ 300.521-300.529   [Reserved]

Discipline Procedures

§ 300.530   Authority of school personnel.

(a) Case-by-case determination. School personnel may consider any unique circumstances on a case-by-case basis when determining whether a change in placement, consistent with the other requirements of this section, is appropriate for a child with a disability who violates a code of student conduct.

(b) General. (1) School personnel under this section may remove a child with a disability who violates a code of student conduct from his or her current placement to an appropriate interim alternative educational setting, another setting, or suspension, for not more than 10 consecutive school days (to the extent those alternatives are applied to children without disabilities), and for additional removals of not more than 10 consecutive school days in that same school year for separate incidents of misconduct (as long as those removals do not constitute a change of placement under §300.536).
(2) After a child with a disability has been removed from his or her current placement for 10 school days in the same school year, during any subsequent days of removal the public agency must provide services to the extent required under paragraph (d) of this section.

(c) Additional authority. For disciplinary changes in placement that would exceed 10 consecutive school days, if the behavior that gave rise to the violation of the school code is determined not to be a manifestation of the child's disability pursuant to paragraph (e) of this section, school personnel may apply the relevant disciplinary procedures to children with disabilities in the same manner and for the same duration as the procedures would be applied to children without disabilities, except as provided in paragraph (d) of this section.

(d) Services. (1) A child with a disability who is removed from the child's current placement pursuant to paragraphs (c), or (g) of this section must—

(i) Continue to receive educational services, as provided in §300.101(a), so as to enable the child to continue to participate in the general education curriculum, although in another setting, and to progress toward meeting the goals set out in the child's IEP; and

(ii) Receive, as appropriate, a functional behavioral assessment, and behavioral intervention services and modifications, that are designed to address the behavior violation so that it does not recur.

(2) The services required by paragraph (d)(1), (d)(3), (d)(4), and (d)(5) of this section may be provided in an interim alternative educational setting.

(3) A public agency is only required to provide services during periods of removal to a child with a disability who has been removed from his or her current placement for 10 school days or less in that school year, if it provides services to a child without disabilities who is similarly removed.

(4) After a child with a disability has been removed from his or her current placement for 10 school days in the same school year, if the current removal is for not more than 10 consecutive school days and is not a change of placement under §300.536, school personnel, in consultation with at least one of the child's teachers, determine the extent to which services are needed, as provided in §300.101(a), so as to enable the child to continue to participate in the general education curriculum, although in another setting, and to progress toward meeting the goals set out in the child's IEP.

(5) If the removal is a change of placement under §300.536, the child's IEP Team determines appropriate services under paragraph (d)(1) of this section.

(e) Manifestation determination. (1) Within 10 school days of any decision to change the placement of a child with a disability because of a violation of a code of student conduct, the LEA, the parent, and relevant members of the child's IEP Team (as determined by the parent and the LEA) must review all relevant information in the student's file, including the child's IEP, any teacher observations, and any relevant information provided by the parents to determine—

(i) If the conduct in question was caused by, or had a direct and substantial relationship to, the child's disability; or

(ii) If the conduct in question was the direct result of the LEA's failure to implement the IEP.

(2) The conduct must be determined to be a manifestation of the child's disability if the LEA, the parent, and relevant members of the child's IEP Team determine that a condition in either paragraph (e)(1)(i) or (1)(ii) of this section was met.

(3) If the LEA, the parent, and relevant members of the child's IEP Team determine the condition described in paragraph (e)(1)(ii) of this section was met, the LEA must take immediate steps to remedy those deficiencies.

(f) Determination that behavior was a manifestation. If the LEA, the parent, and relevant members of the IEP Team make the determination that the conduct was a manifestation of the child's disability, the IEP Team must—

(1) Either—

(i) Conduct a functional behavioral assessment, unless the LEA had conducted a functional behavioral assessment before the behavior that resulted in the change of placement occurred, and implement a behavioral intervention plan for the child; or

(ii) If a behavioral intervention plan already has been developed, review the behavioral intervention plan, and modify it, as necessary, to address the behavior; and

(2) Except as provided in paragraph (g) of this section, return the child to the placement from which the child was removed, unless the parent and the LEA agree to a change of placement as part of the modification of the behavioral intervention plan.

(g) Special circumstances. School personnel may remove a student to an interim alternative educational setting for not more than 45 school days without regard to whether the behavior is determined to be a manifestation of the child's disability, if the child—

(1) Carries a weapon to or possesses a weapon at school, on school premises, or to or at a school function under the jurisdiction of an SEA or an LEA;

(2) Knowingly possesses or uses illegal drugs, or sells or solicits the sale of a controlled substance, while at school, on school premises, or at a school function under the jurisdiction of an SEA or an LEA; or

(3) Has inflicted serious bodily injury upon another person while at school, on school premises, or at a school function under the jurisdiction of an SEA or an LEA.

(h) Notification. On the date on which the decision is made to make a removal that constitutes a change of placement of a child with a disability because of a violation of a code of student conduct, the LEA must notify the parents of that decision, and provide the parents the procedural safeguards notice described in §300.504.

(i) Definitions. For purposes of this section, the following definitions apply:

(1) Controlled substance means a drug or other substance identified under schedules I, II, III, IV, or V in section 202(c) of the Controlled Substances Act (21 U.S.C. 812(c)).

(2) Illegal drug means a controlled substance; but does not include a controlled substance that is legally possessed or used under the supervision of a licensed health-care professional or that is legally possessed or used under any other authority under that Act or under any other provision of Federal law.

(3) Serious bodily injury has the meaning given the term “serious bodily injury” under paragraph (3) of subsection (h) of section 1365 of title 18, United States Code.

(4) Weapon has the meaning given the term “dangerous weapon” under paragraph (2) of the first subsection (g) of section 930 of title 18, United States Code.

(Authority: 20 U.S.C. 1415(k)(1) and (7))

§ 300.531   Determination of setting.

The child's IEP Team determines the interim alternative educational setting for services under §300.530(c), (d)(5), and (g).

(Authority: 20 U.S.C. 1415(k)(2))

§ 300.532   Appeal.

(a) General. The parent of a child with a disability who disagrees with any decision regarding placement under §§300.530 and 300.531, or the manifestation determination under §300.530(e), or an LEA that believes that maintaining the current placement of the child is substantially likely to result in injury to the child or others, may appeal the decision by requesting a hearing. The hearing is requested by filing a complaint pursuant to §§300.507 and 300.508(a) and (b).

(b) Authority of hearing officer. (1) A hearing officer under §300.511 hears, and makes a determination regarding an appeal under paragraph (a) of this section.

(2) In making the determination under paragraph (b)(1) of this section, the hearing officer may—

(i) Return the child with a disability to the placement from which the child was removed if the hearing officer determines that the removal was a violation of §300.530 or that the child's behavior was a manifestation of the child's disability; or

(ii) Order a change of placement of the child with a disability to an appropriate interim alternative educational setting for not more than 45 school days if the hearing officer determines that maintaining the current placement of the child is substantially likely to result in injury to the child or to others.

(3) The procedures under paragraphs (a) and (b)(1) and (2) of this section may be repeated, if the LEA believes that returning the child to the original placement is substantially likely to result in injury to the child or to others.

(c) Expedited due process hearing. (1) Whenever a hearing is requested under paragraph (a) of this section, the parents or the LEA involved in the dispute must have an opportunity for an impartial due process hearing consistent with the requirements of §§300.507 and 300.508(a) through (c) and §§300.510 through 300.514, except as provided in paragraph (c)(2) through (4) of this section.

(2) The SEA or LEA is responsible for arranging the expedited due process hearing, which must occur within 20 school days of the date the complaint requesting the hearing is filed. The hearing officer must make a determination within 10 school days after the hearing.

(3) Unless the parents and LEA agree in writing to waive the resolution meeting described in paragraph (c)(3)(i) of this section, or agree to use the mediation process described in §300.506—

(i) A resolution meeting must occur within seven days of receiving notice of the due process complaint; and

(ii) The due process hearing may proceed unless the matter has been resolved to the satisfaction of both parties within 15 days of the receipt of the due process complaint.

(4) A State may establish different State-imposed procedural rules for expedited due process hearings conducted under this section than it has established for other due process hearings, but, except for the timelines as modified in paragraph (c)(3) of this section, the State must ensure that the requirements in §§300.510 through 300.514 are met.

(5) The decisions on expedited due process hearings are appealable consistent with §300.514.

(Authority:20 U.S.C. 1415(k)(3) and (4)(B), 1415(f)(1)(A))

§ 300.533   Placement during appeals.

When an appeal under §300.532 has been made by either the parent or the LEA, the child must remain in the interim alternative educational setting pending the decision of the hearing officer or until the expiration of the time period specified in §300.530(c) or (g), whichever occurs first, unless the parent and the SEA or LEA agree otherwise.

(Authority: 20 U.S.C. 1415(k)(4)(A))

[71 FR 46753, Aug. 14, 2006; 72 FR 61307, Oct. 30, 2007]

§ 300.534   Protections for children not determined eligible for special education and related services.

(a) General. A child who has not been determined to be eligible for special education and related services under this part and who has engaged in behavior that violated a code of student conduct, may assert any of the protections provided for in this part if the public agency had knowledge (as determined in accordance with paragraph (b) of this section) that the child was a child with a disability before the behavior that precipitated the disciplinary action occurred.

(b) Basis of knowledge. A public agency must be deemed to have knowledge that a child is a child with a disability if before the behavior that precipitated the disciplinary action occurred—

(1) The parent of the child expressed concern in writing to supervisory or administrative personnel of the appropriate educational agency, or a teacher of the child, that the child is in need of special education and related services;

(2) The parent of the child requested an evaluation of the child pursuant to §§300.300 through 300.311; or

(3) The teacher of the child, or other personnel of the LEA, expressed specific concerns about a pattern of behavior demonstrated by the child directly to the director of special education of the agency or to other supervisory personnel of the agency.

(c) Exception. A public agency would not be deemed to have knowledge under paragraph (b) of this section if—

(1) The parent of the child—

(i) Has not allowed an evaluation of the child pursuant to §§300.300 through 300.311; or

(ii) Has refused services under this part; or

(2) The child has been evaluated in accordance with §§300.300 through 300.311 and determined to not be a child with a disability under this part.

(d) Conditions that apply if no basis of knowledge. (1) If a public agency does not have knowledge that a child is a child with a disability (in accordance with paragraphs (b) and (c) of this section) prior to taking disciplinary measures against the child, the child may be subjected to the disciplinary measures applied to children without disabilities who engage in comparable behaviors consistent with paragraph (d)(2) of this section.

(2)(i) If a request is made for an evaluation of a child during the time period in which the child is subjected to disciplinary measures under §300.530, the evaluation must be conducted in an expedited manner.

(ii) Until the evaluation is completed, the child remains in the educational placement determined by school authorities, which can include suspension or expulsion without educational services.

(iii) If the child is determined to be a child with a disability, taking into consideration information from the evaluation conducted by the agency and information provided by the parents, the agency must provide special education and related services in accordance with this part, including the requirements of §§300.530 through 300.536 and section 612(a)(1)(A) of the Act.

(Authority: 20 U.S.C. 1415(k)(5))

§ 300.535   Referral to and action by law enforcement and judicial authorities.

(a) Rule of construction. Nothing in this part prohibits an agency from reporting a crime committed by a child with a disability to appropriate authorities or prevents State law enforcement and judicial authorities from exercising their responsibilities with regard to the application of Federal and State law to crimes committed by a child with a disability.

(b) Transmittal of records. (1) An agency reporting a crime committed by a child with a disability must ensure that copies of the special education and disciplinary records of the child are transmitted for consideration by the appropriate authorities to whom the agency reports the crime.

(2) An agency reporting a crime under this section may transmit copies of the child's special education and disciplinary records only to the extent that the transmission is permitted by the Family Educational Rights and Privacy Act.

(Authority: 20 U.S.C. 1415(k)(6))

§ 300.536   Change of placement because of disciplinary removals.

(a) For purposes of removals of a child with a disability from the child's current educational placement under §§300.530 through 300.535, a change of placement occurs if—

(1) The removal is for more than 10 consecutive school days; or

(2) The child has been subjected to a series of removals that constitute a pattern—

(i) Because the series of removals total more than 10 school days in a school year;

(ii) Because the child's behavior is substantially similar to the child's behavior in previous incidents that resulted in the series of removals; and

(iii) Because of such additional factors as the length of each removal, the total amount of time the child has been removed, and the proximity of the removals to one another.

(b)(1) The public agency determines on a case-by-case basis whether a pattern of removals constitutes a change of placement.

(2) This determination is subject to review through due process and judicial proceedings.

(Authority: 20 U.S.C. 1415(k))

§ 300.537   State enforcement mechanisms.

Notwithstanding §§300.506(b)(7) and 300.510(d)(2), which provide for judicial enforcement of a written agreement reached as a result of mediation or a resolution meeting, there is nothing in this part that would prevent the SEA from using other mechanisms to seek enforcement of that agreement, provided that use of those mechanisms is not mandatory and does not delay or deny a party the right to seek enforcement of the written agreement in a State court of competent jurisdiction or in a district court of the United States.

(Authority: 20 U.S.C. 1415(e)(2)(F), 1415(f)(1)(B))

Attachment #5

Glossary of Terms

Academic Achievement Record (AAR) - Also known as a transcript, this is an official and permanent record of the student’s academic performance in high school. Families have a right to a copy of the AAR.

Access to the General Curriculum - Under IDEIA, students with disabilities must have the opportunity to learn and be tested (assessed) on the same curriculum as that provided to students without disabilities. By using a range of instructional strategies based on the varied strengths and needs of students, ensure that students work towards grade level content standards.

Accommodations – Practices and procedures that allow students with disabilities to learn, have access to, and be tested on the same curriculum as students without disabilities. Accommodations do not change what the student is expected to learn but rather how he or she learns the curriculum. Providing accommodations during instruction and assessment may also promote equal access to the general curriculum. 

Adaptive Physical Education – A physical education (PE) program developed for students with disabilities who are not able to participate in the regular PE program with accommodations or modifications

Adequate Yearly Progress (AYP) – Under the No Child Left Behind (NCLB) Act, all public school campuses, school districts, and states are evaluated for AYP. 

Adult Student – A student over the age of 18 is considered an adult unless a parent or other person has been granted guardianship.

Alternative Education Programs (AEP) – Disciplinary settings for students who have committed an offense of the state law or the student code of conduct. AEPs operated by the school district are called Disciplinary Alternative Education Programs (DAEP). Juvenile Justice Alternative Education Programs (JJAEP) are operated by the juvenile justice system. Students with disabilities who are placed in AEPs are entitled to special education supports and services.

Americans with Disabilities Act of 1990 (ADA) – A civil rights law that protects individuals with disabilities from discrimination and calls for the elimination of barriers in the workplace, schools and other settings.


Annual Goals – An individualized education program must include a statement of measurable annual goals, including academic and functional goals, designed to meet the child’s needs to enable the child to be involved in and make progress in the general education curriculum; and meet each of the child’s other educational needs that result from the disability

Assessment – Tests given to all students to evaluate learning. The most common statewide assessment in Florida is the (FCAT) Florida Comprehensive Assessment Test.

Assistive Technology – Any item, piece of equipment, or product system that is used to increase, maintain, or improve the functional capabilities of a child with a disability. Common examples of assistive technology include, but are not limited to, computer keyboards with large keys, communication boards, electronic communication devices, and books on tape. The term does not include a medical device that is surgically implanted, or the replacement of that device.

Auditory Impairment (AI) – As defined by the IDEIA, auditory impairment means deafness or hearing impairment. Deafness is defined as a hearing impairment that is so severe that the child is impaired in processing linguistic information through hearing, with or without amplification that adversely affects the child’s educational performance. 

Autism (AU) – As defined by the IDEIA, autism is “a developmental disability significantly affecting verbal and nonverbal communication and social interaction, generally evident before age three, which adversely affects a child's educational performance. Other characteristics often associated with autism are engagement in repetitive activities and stereotyped movements, resistance to environmental change or change in daily routines, and unusual responses to sensory experiences.” Autism does not apply if a child’s educational performance is adversely affected primarily because the child has an emotional disturbance.

Behavior Intervention Plan (BIP) – A written plan to address behavioral concerns impeding the child’s learning or that of others. It is part of a student’s Individualized Education Plan (IEP) that includes positive behavioral interventions and supports and other strategies to address the behavior.

Child Find – State-developed policies and procedures to ensure that all children with disabilities residing in Florida, and who are in need of special education and related services, are identified, located and evaluated.

Child with a Disability – A student, ages 3-21, who has a “disability” according to one of the 13 disability categories defined under the IDEIA and who is in need of special education and related services. (Attachment 1)

Code of Federal Regulations (CFR) – A multi-volume set of documents that organizes the rules and regulations that are published in the Federal Register by departments and agencies of the Federal Government. The CFR is divided into 50 major headings, called “titles”. Regulations are listed under the appropriate title by a system of CFR numbers. (For example, Title 34 is “Education”. The regulation pertaining to FAPE under the IDEIA is published as 34 CFR 300.101(c). ) Each volume of the CFR is updated and printed once each calendar year.

Consent – Written permission required before the school evaluates a student for special education services for the first time, places a student in the special education program for the first time, or reevaluates the student to determine the continued need for special education services. Written consent is also needed before the school can release confidential information from a student’s education records. (The exception is when the district releases the student’s records to another school district where the student has moved.) Consent is voluntary and may be withdrawn at any time.

Courses of Study – Middle school, high school and college course work (or classes) needed to obtain a certain type of diploma. See also Academic Achievement Record.

Deaf-Blindness (DB) – A combination of hearing and visual losses. Under IDEIA, Deaf Blindness means concomitant hearing and visual impairments, the combination of which causes such severe communication and other developmental and educational needs that the student cannot be accommodated in special education programs solely for children with deafness or children with blindness.

Developmental Delay – Under IDEIA, states may use this disability category to provide special education and related services to students aged three through nine. The definition of “developmental delay” is determined by the state and may include a child whose development, as measured by appropriate diagnostic tests and procedures, lags behind peers in one or more of the following areas: physical development, cognitive development, communication development, social or emotional development, or adaptive development, and who, because of such delays, needs special education and related services. This eligibility category is in addition to the 13 other disability categories listed under IDEIA (Attachment 1). 

Disability Categories – Students ages three through 21 are considered eligible to receive special education and related services if they are evaluated and found to have a “disability” that aligns with one of 13 disability categories as defined by the IDEIA. These “disability categories” are: autism, deaf-blindness, deafness, emotional disturbance, hearing impairment, mental retardation, multiple disabilities, orthopedic impairment, other health impairment, specific learning disability, speech or language impairment, traumatic brain injury, and visual impairment.

Due Process Complaint – A written complaint filed by a parent or a school district involving any matter relating to the identification, evaluation, educational placement or provision of a free and appropriate public education (FAPE) to a student with a disability. Due process complaints must be filed within one year of the matter in dispute. 

Due Process Hearing - A formal legal procedure used to solve disagreements regarding the education of students who receive special education supports and services. An impartial hearing officer provided by the Florida Education Agency conducts the hearing and makes decisions about the issues.

Early Childhood Intervention - Programs and services provided to infants and toddlers with developmental delays from birth through age two administered under
Part C of the Individuals with Disabilities Education Improvement Act (IDEIA).

Eligibility – The determination that a student is a “child with a disability” as defined by IDEIA and as a result of the disability, the child needs special education services to benefit from education. 

Emotional Disturbance (ED) – Under IDEIA Emotional Disturbance is “...a condition exhibiting one or more of the following characteristics over a long period of time and to a marked degree that adversely affects a child’s educational performance: 

· An inability to learn that cannot be explained by intellectual, sensory, or health factors. 

· An inability to build or maintain satisfactory interpersonal relationships with peers and Teachers. 

· Inappropriate types of behavior or feelings under normal circumstances. 

· A general pervasive mood of unhappiness or depression. 

· A tendency to develop physical symptoms or fears associated with personal or school problems. 

ED includes schizophrenia, but does not apply to children who are socially maladjusted, unless it is determined that they have an emotional disturbance.” 

English Language Learner (ELL) – Children who do not speak English in the home and who are in the process of learning English, also referred to as Limited English Proficient students (LEP). The No Child Left Behind Act provides funding to states for the development of better assessments (tests) and accommodations for LEP students in the areas of language acquisition and academic achievement.

Evaluation – The collection of information to determine whether a child is a child with a disability, and to determine the educational needs of the child. The team that collects or reviews evaluation data, referred to as the group of qualified professionals, must use a variety of assessment tools and strategies to gather relevant functional, developmental, and academic information, including information provided by the parent. An evaluation may include giving individual tests, observing the student, looking at educational records, and talking with the student and his/her Teachers and parents.

Extended School Year Services (ESY) - An individualized educational program (IEP) for children with disabilities that is provided beyond the regular school year. The need for ESY services must be determined on an individual basis by the child's ARD committee from formal and/or informal evaluations provided by the LEA or the parents. A child is eligible for ESY services when the child has exhibited, or reasonably may be expected to exhibit, severe or substantial regression in critical skill area(s) that cannot be recouped within a reasonable period of time. 

Family Educational Rights & Privacy Act (FERPA) - The federal law that protects the confidentiality of a student’s records in all public schools and local education agencies. 


Free Appropriate Public Education (FAPE) – Special education and related services that have been provided at public expense, under public supervision and direction and without charge; meet the standards of the Florida Department of Education include an appropriate preschool, elementary school, or secondary school education in the State involved; and are provided in conformity with the individualized education program (IEP).

Functional Behavioral Assessment (FBA) - A process for collecting information that will help determine the underlying purpose or motivation of a student’s challenging behavior (examples: seeking attention, peer acceptance, avoiding, etc.).

Functional Skills – Other needs of a student caused by the disability that affects their ability to learn. These may include skills needed for independent living, socialization, communication, etc. 

General Education Curriculum – The body of knowledge and range of skills that all students in the state are expected to know.

Independent Educational Evaluation (IEE) – An evaluation conducted by a qualified examiner who is not employed by the LEA responsible for the education of the child being evaluated. A parent has a right to request an IEE at public expense when the parent disagrees with an evaluation conducted or obtained by the LEA. When the parent asks for an IEE, the LEA must give the parent its evaluation criteria and where to get an IEE. The criteria must include the qualifications of the examiner and the location of the evaluation. 

Individuals with Disabilities Education Act (IDEIA) - The federal law that grants children with disabilities the right to receive “a free appropriate public education” (FAPE). IDEIA is important because it provides the minimum requirements each state must meet in order to receive federal special education funds. The IDEIA is divided into 4 parts:

· Part A – General Provisions, Definitions and Other Issues 

· Part B - Assistance for Education of All Children with Disabilities 

· Part C – Infants and Toddlers with Disabilities 

· Part D – National Activities to Improve Education of Children with Disabilities 

The law was reauthorized in 2004 and is referred to as the Individuals with Disabilities Education Improvement Act (IDEIA) of 2004. IDEA and IDEIA are used interchangeably when referring to the same law.

Informed Consent – The school cannot do an initial evaluation, place a child in a special education program, or reevaluate a child without receiving the parent’s permission in writing.

Interim Alternative Educational Setting (IAES) – A child with a disability may be moved to another setting for not more than 45 school days, regardless of his or her disability, when the student commits certain offenses at school, on school premises, or at a school function. 

Intervention – Additional instruction and teaching strategies that enable a struggling student to improve his or her academic performance in the area that he or she is having learning difficulties.

Learning Disability (LD) – A disorder in one or more of the basic psychological processes involved in understanding or in using language, spoken or written, which may manifest itself in an imperfect ability to listen, think, speak, read, write, spell, or to do mathematical calculations. The term includes such conditions as perceptual handicaps, brain injury, minimal brain dysfunction, dyslexia, and developmental aphasia. It does not include learning problems that are primarily the result of visual, hearing, or motor disabilities, of mental retardation, of emotional disturbance, or of environmental, cultural, or economic disadvantage

Least Restrictive Environment (LRE) – To the maximum extent appropriate, children with disabilities, including children in public or private institutions or other care facilities, are educated with children who are not disabled, and special classes, separate schooling, or other removal of children with disabilities from the regular educational environment occurs only when the nature or severity of the disability of a child is such that education in regular classes with the use of supplementary aids and services cannot be achieved satisfactorily.


Limited English Proficient (LEP) – Same as English Language Learner.

Local Education Agency (LEA) – A public board of education or other public authority legally constituted within a State for either administrative control or direction of, or to perform a service function for, public elementary schools or secondary schools in a city, county, township, school district, or other political subdivision of a State, or for such combination of school districts or counties as are recognized in a State as an administrative agency for its public elementary schools or secondary schools.

Measurable Annual Goals – IEP goals that a student can reasonably accomplish within a year. The goals must address the student’s involvement and progress in the general curriculum. The goals must be broken down into short-term objectives, or benchmarks, only if a student is taking an alternate assessment. Goals may be academic, address social or behavioral needs, relate to physical needs, or address other educational needs. The IEP must indicate how the goals will be measured to show if the student is making progress toward them.

Mediation - One of the available options used for resolving disagreements about a child’s identification, evaluation, educational placement and the provision of a free appropriate public education (FAPE). Mediation is voluntary. If both the parent and LEA agree to participate.

Memorandum of Understanding (MOU) – An informal record, document, or agreement that serves as the basis of a future contract between two parties.


Mental Retardation (MR) –  Under IDEIA MR means “significantly sub-average general intellectual functioning, existing concurrently with deficits in adaptive behavior and manifested during the developmental period that adversely affects a child’s educational performance.” 

Methodology – A Teaching strategy that describes how a student will be taught. Methodology should meet the standard of peer-reviewed research or scientifically based research. 

Modifications - A change in what the student is expected to learn that is different from the general education curriculum. 

No Child Left Behind Act of 2001 (NCLB) - A bipartisan landmark education reform law designed to hold schools accountable for the performance of students who are struggling to learn. It is built on four principles:

· Increase accountability for student performance. 

· Focus on what works based on scientific research. 

· Empower parents and expand parental involvement. 

· Increase local control and flexibility. 

Notice – See “Prior Written Notice”.


Notice of Procedural Safeguards - A written document containing a full explanation of the procedural safeguards, written in the native language of the parents (unless it clearly is not feasible to do so) and written in an easily understandable manner, available under the Individuals with Disabilities Education Improvement Act (IDEIA) and under regulations promulgated by the Secretary of Education. A copy of the procedural safeguards must be given to the parents of a child with a disability only 1 time a year, Exceptions to this are that a copy also must be given to the parents upon:

· initial referral or parental request for evaluation; 

· upon receipt of the first special education complaint filed with FLDOE; 

· upon receipt of the first due process hearing complaint in a school year; 

· when a decision is made to take disciplinary action that constitutes a change in placement; or 

· request by a parent. 

Notice of Proposed Rule Making – The U.S. Department of Education has published regulations to implement the Individuals with Disabilities Education Improvement Act of 2004 (IDEIA). The official version of this notice of proposed rulemaking (NPRM) is published in the Federal Register.

Office of Civil Rights (OCR) - The federal agency that enforces Section 504 of the Rehabilitation Act. OCR looks into complaints about discrimination based on disability.


Office of the Inspector General, US Dept. of Education (OIG) - Conducts independent and objective audits, investigations, inspections, and other activities in order to promote the efficiency, effectiveness, and integrity of the Department’s programs and operations. 

Office of Special Education Programs, U.S. Department of Education (OSEP) - The federal office that provides leadership and financial support to assist states and local districts in improving results for infants, toddlers, children and youth with disabilities ages birth through 21. OSEP monitors the states to ensure that they are in compliance, or actively working toward compliance, with the federal law, specifically IDEIA and No Child Left Behind Act.

Office of Special Education & Rehabilitative Services (OSERS) - branch of the U.S. Department of Education committed to improving results and outcomes for people with disabilities of all ages. 

Orthopedic Impairment (OI) – As defined by the IDEIA “A severe orthopedic impairment that adversely affects a child’s educational performance. The term includes impairments caused by congenital anomaly (e.g., club foot, absence of some member, etc.), impairments caused by disease (poliomyelitis, bone tuberculosis, etc), and impairments from other causes (e.g., cerebral palsy, amputations and fractures or burns that cause contractures).” 

Other Health Impairment (OHI) – Under IDEIA OHI is defined as “having limited strength, vitality or alertness, including a heightened alertness to environmental stimuli, that results in limited alertness with respect to the educational environment, that:

· Is due to chronic or acute health problems such as asthma, attention deficit disorder or attention deficit hyperactivity disorder, diabetes, epilepsy, a heart condition, hemophilia, lead poisoning, leukemia, nephritis, rheumatic fever, and sickle cell anemia; and 

· Adversely affects a child's educational performance.” 

Paraprofessional – A school employee who works under the supervision of a certificated and/or licensed staff member to support and assist in providing instructional and other direct services to children, youth, and families. 

Parent – A biological or adoptive parent, a foster parent who meets State requirements for serving as parent, a guardian authorized to act as the parent or authorized to make educational decisions for the child (but not the State if the child is ward of the State), an individual acting in the place of a biological or adoptive parent with whom the child lives, an individual who is legally responsible for the child's welfare, or an individual assigned to be a surrogate parent.

Placement – The student’s education program, which is determined by the ARD Committee. Placement refers to the educational program on the continuum of placements (regular classes, special classes, special schools, homebound instruction, or instruction in hospitals and institutions). 

Present Levels – A statement in the individualized education program (IEP) of the child's present levels of academic achievement and functional performance, including how the child's disability affects the child's involvement and progress in the general education curriculum. For preschool children, as appropriate, the statement must describe how the disability affects the child's participation in age appropriate activities. For children with disabilities who take alternate assessments aligned to alternate achievement standards, the statement must include a description of benchmarks or short-term objectives. The statement must include the strengths of the child; the concerns of the parents for enhancing the education of their child; the results of the initial evaluation or most recent evaluation of the child; and the academic, developmental, and functional needs of the child.

Prior Written Notice - Must be given (in writing) to the parents of the child whenever the local educational agency (LEA) proposes to initiate or change; or refuses to initiate or change, the identification, evaluation, or educational placement of the child, or the provision of a free appropriate public education (FAPE) to the child. 

Procedural Safeguards - A document that explains the parent’s legal rights under state law and the IDEIA to be involved in and make decisions about their child's education. The document is often referred to as the "Notice of Procedural Safeguards" or "Procedural Safeguards Notice," because its purpose is to notify parents of their legal rights. The Procedural Safeguards must be provided to parents, at a minimum one time per year, or upon:

· initial referral or parental request for evaluation; 

· upon receipt of the first special education complaint filed with FLDOE; 

· upon receipt of the first due process hearing complaint in a school year; 

· when a decision is made to take disciplinary action that constitutes a change in placement; or 

· request by a parent. 

Re-evaluation – Must be conducted if the local educational agency (LEA) determines that the educational or related services needs, including improved academic achievement and functional performance, of the child warrant a reevaluation; or if the child's parents or teacher requests a reevaluation. It must be conducted at least once every 3 years, unless the parent and the local educational agency (LEA) agree that a reevaluation is unnecessary. It must not occur more frequently than once a year unless the parent and the LEA agree otherwise. 

Related Services - Transportation, and such developmental, corrective, and other supportive services as may be required to assist a child with a disability to benefit from special education, and includes the early identification and assessment of disabling conditions in children. Related services include:

· speech-language pathology and audiology services, 

· interpreting services, 

· psychological services, 

· physical and occupational therapy, 

· recreation, including therapeutic recreation, 

· social work services, 

· school nurse services designed to enable a child with a disability to receive a free appropriate public education as described in the individualized education program of the child, 

· counseling services, including rehabilitation counseling, orientation and mobility services, and 

· medical services, except that such medical services shall be for diagnostic and evaluation purposes only. The term does not include a medical device that is surgically implanted, or the replacement of such device. 

Section 504 of the Rehabilitative Act of 1973 -  Civil rights law that prohibits discrimination against individuals with disabilities. The law applies to public elementary and secondary schools, as well as to other entities. Under Section 504, students may receive accommodations and modifications.

Short-Term Instructional Objectives/Benchmarks – Statements in an IEP that describe small steps a student must learn or master before he/she can accomplish the “measurable annual goals” set for him/her. Short term objectives are only required for students who are taking alternate assessments.

Special Education – Specially designed instruction, at no cost to parents, to meet the unique needs of a child with a disability, including instruction conducted in the classroom, in the home, in hospitals and institutions, and in other settings; and instruction in physical education.

Specially Designed Instruction – Ways that special education professionals adapt the content, methodology (approaches to teaching certain grade level content), or the delivery of instruction to address the unique needs that result from the child’s disability. Specially designed instruction should ensure that the child has access to the general curriculum so that he or she can meet the educational standards that apply to all children.


Specific Learning Disability (SLD) – Under IDEIA defines SLD as: “A disorder in one or more of the basic psychological processes involved in understanding or in using language, spoken or written, which disorder may manifest itself in the imperfect ability to listen, think, speak, read, write, spell, or do mathematical calculations. The term includes such conditions as perceptual disabilities, brain injury, minimal brain dysfunction, dyslexia, and developmental aphasia. The term does not include a learning problem that is primarily the result of visual, hearing, or motor disabilities, of mental retardation, of emotional disturbance, or of environmental, cultural, or economic disadvantage.” 

Summary of Performance (SOP) – Upon graduation, a student with a disability must receive a summary of the student’s academic achievement and functional performance that includes recommendations to assist the student in meeting his or her postsecondary goals. 

Supplementary Aids and Services – Aids, services, and other supports that are provided in regular education classes or other education-related settings to enable children with disabilities to be educated with non-disabled children to the maximum extent appropriate.

Surrogate Parent – The LEA must assign an individual to act as a surrogate for the parents, to ensure the rights of a child with a disability are protected, whenever the parents are not known; the local educational agency (LEA) cannot, after reasonable efforts, locate the parents; or the child is a ward of the State. The surrogate parent must not be an employee of the State educational agency (SEA), the LEA, or any other agency that is involved in the education or care of the child. In the case of an unaccompanied homeless youth as defined in Section 725(6) of the McKinney-Vento Homeless Assistance Act (42 U.S.C.11434a(6), the LEA must appoint a surrogate parent. The LEA must make reasonable efforts to ensure the assignment of a surrogate parent not more than 30 days after there is a determination that the child needs a surrogate parent. An individual assigned to act as a surrogate must complete a training program within 90 calendar days after being initially assigned as a surrogate. 

Transition Services - A coordinated set of activities that includes moving from one life stage to another. 

Traumatic Brain Injury (TBI) - IDEIA eligibility category for a student who has “an acquired injury to the brain caused by an external physical force, resulting in total or partial functional disability or psychosocial impairment, or both, that adversely affects a child's educational performance. Traumatic brain injury applies to open or closed head injuries resulting in impairments in one or more areas, such as cognition; language; memory; attention; reasoning; abstract thinking; judgment; problem-solving; sensory, perceptual, and motor abilities; psychosocial behavior; physical functions; information processing; and speech. Traumatic brain injury does not apply to brain injuries that are congenital or degenerative, or to brain injuries induced by birth trauma.” 

United States Department of Education - A Cabinet-level department of the United States government administered by the United States Secretary of Education.
It has 10 principle departments responsible for overseeing its programs: 

· Federal Student Aid (FSA) 

· Institute of Education Sciences (IES); 

· Office of the Deputy Secretary (ODS); 

· Office of Elementary and Secondary Education (OESE); 

· Office of English Language Acquisition (OELA); 

· Office of Innovation and Improvement (OII); 

· Office of Postsecondary Education (OPE); 

· Office of Safe and Drug-Free Schools (OSDFS); 

· Office of Special Education and Rehabilitative Services (OSERS);

· Office of Vocational and Adult Education (OVAE). 

Universal Design – A way of designing products and services so that they can be used by people with the widest range of abilities.

Universal Screening – A step taken by school personnel early in the school year to determine which students are “at risk” for not meeting grade level standards. Universal screening can be accomplished by reviewing a student’s recent performance on state or district tests or by administering an academic screening to all students in a given grade. Students whose scores on the screening fall below a certain cut-off point are identified as needing continued progress monitoring and possibly more intensive interventions. 

Vocational Rehabilitation (VR) – A set of services offered to individuals with disabilities designed to enable participants to attain skills, resources, and expectations needed to compete in the interview process, get a job, and keep a job. Work related services are individualized and may include counseling, training, medical treatment, assistive devices, job placement assistance, and other services.

Vocational Rehabilitation Agency – A publicly funded state agency that provides direct and indirect services to youth with disabilities as they transition from school to work, in order to maximize their employability, independence and integration into the workplace and the community. 

Ward of the State – A child who, as determined by the State where the child resides, is a foster child, is a ward of the State, or is in the custody of a public child welfare agency. The term does not include a foster child who has a foster parent who meets the definition of a parent.
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